


















A LITIGATION-ORIENTED APPROACH

B. Discussing Potential Obstacles to Federal Court Access

Having examined the primary vehicles for obtaining access to federal court
for federal questions in general and constitutional claims in particular, we turn
to a variety of obstacles that may arise, principally but not exclusively in
constitutional cases. I begin with justiciability and standing to sue. Here, we
have one of the big differences between a litigation-oriented approach and the
traditional organization of a Federal Courts course. In the latter, the center of
attention in cases on justiciability and standing is the separation of powers
between the Executive, Congress, and the federal judiciary. The "case"
requirement of Article III defines the boundaries of judicial power, and the task
at hand is to identify the attributes of a "case." When one does this at the
outset of the course, as in Hart and Wechsler, students must undertake that
project as though it were a freestanding inquiry with, for all they know,
significant implications for a wide range of disputes. Lacking grounding in the
standard principles of constitutional litigation, they do not have a firm idea as
to what is, and is not, at stake in deciding standing and justiciability issues.

In my view, it is more effective simply as a matter of pedagogy to take up
these matters after studying § 1983. By the time one arrives at standing and
justiciability, students already understand that these obstacles only apply to
suits seeking prospective relief. Litigants who can show past injury will have

48access to federal court at least for their damages claims. They are also
familiar with the limits on the utility of damages actions and can appreciate the
factors that give rise to efforts to obtain prospective relief. They have
encountered enough examples of constitutional litigation to have learned that
in the ordinary course of things persons complaining about government action
that adversely affects them will have no difficulty with standing and
justiciability. Knowing the basics equips them to appreciate the range of
circumstances, involving widely shared or hypothetical or arguably dated
harms that give rise to justiciability and standing problems. They are familiar
with the terrain and can quickly grasp the means one may employ to avoid
many of the problems. Thus, the issue of congressional power to confer
standing is an interesting and important one, but students should learn that
sometimes there are ways to sidestep the problem altogether. For example, the
plaintiffs in Lujan v. Defenders of Wildlife evidently could have established
"injury" without Congress's aid by buying plane tickets to visit the
environmentally sensitive areas they were concerned about.49 The ripeness
issue raised by an anticipatory challenge to an enforcement statute may be
avoided by asking the prosecutor what he would do in the event of a violation.

48. City of Los Angeles v. Lyons, 461 U.S. 95, 109 (1983).
49. 504 U.S. 555 (1992).
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Sovereign immunity is another obstacle to winning a federal constitutional
or statutory challenge. In the traditional approach to Federal Courts law, this
topic is treated as a major issue in federal-state relations. One discusses the
nature of sovereignty, the lessons of history, and the significance of the
adoption of the original Constitution and of the post-Civil War amendments.
As a matter of theory, it is hard to argue with this way of dealing with the area,
for Supreme Court decisions according constitutional status to sovereign
immunity do in fact shield state governments from suit for violations of federal
law. But, theory is one thing and practice is another. In the everyday world of
litigation, the doctrine has less impact than the theory behind it may imply.50

Students who have become familiar with § 1983 know going into the chapter
that, with very few exceptions, the doctrine does not apply to suits against local
governments and officials. They have learned that a suit for prospective relief,
aimed at the state officials who administer the relevant state law, can assure
state compliance with federal mandates going forward. They see sovereign
immunity for what it is-a barrier to obtaining backward-looking relief against
a state government. In my teaching experience, this ability to situate the
doctrine in real world remedial context significantly aids students in
understanding and evaluating the Eleventh Amendment case law.

Litigants who avoid both justiciability and sovereign immunity problems
may still have to contend with abstention, res judicata, and related doctrines.
The abstention doctrine from Railroad Commission of Texas v. Pullman Co.
needs to be examined,51 but that doctrine receives somewhat different
treatment under my approach than in the Hart and Wechsler paradigm. For a
devotee of Hart and Wechsler, Pullman is an archetypal case. It has a
complex, trans-substantive Legal Process-based underpinning, drawing on the
principle that state courts should decide state law issues as well as the policy of
avoiding unnecessary constitutional rulings. The whole Pullman doctrine is a
feast for anyone interested in the principles of federalism and separation of
powers, with its referral to state court, its requirement that the litigants reserve
their right to return to federal court, and its questions as to what happens if
state courts balk at doing just what they are told and no more. Unsurprisingly,
Hart and Wechsler lavishes attention on it.52 But in practice, the Pullman
doctrine has been largely superceded by the practice of certification, which is
both broader in scope (applying to state law as well as federal issues) and less

50. See Jesse H. Choper & John C. Yoo, Who's Afraid of the Eleventh Amendment? The

Limited Impact of the Court's Sovereign Immunity Rulings, 106 COLUM. L. REV. 213, 215 (2006);
Jesse H. Choper & John C. Yoo, Effective Alternatives to Causes of Action Barred by the
Eleventh Amendment, 50 N.Y.L. SCH. L. REV. 715, 727 (2006).

51. 312 U.S. 496,501 (1941).

52. See FALLON, MANNING, MELTZER & SHAPIRO, supra note 10, at 1057-72.
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complex in operation (one simply sends a letter to the state court).53 Burford,54

Colorado River,55 Thibodaux,56 the anti-injunction act, 57 and other narrow
abstention doctrines come next.

The most complex and important abstention doctrine, of course, is the one
set forth in its modem form in Younger v. Harris. Here again, studying §
1983 first has pedagogical advantages. A student who reads Younger without
first having mastered § 1983 may infer from the Younger Court's rhetoric
about "comity" and "Our Federalism" 59 that state courts are the favored forums
for constitutional claims. At any rate, that is the inference I drew when I read
the case as a student. In my course, however, students are better prepared to
put the case in proper perspective because they learn the first week of class that
exhaustion of state remedies is not required before bringing a § 1983 suit. It is
easy for them to grasp that despite Younger's rhetoric, efforts to apply its
principle outside the context of pending state proceedings of some kind have
generally fallen short. With the basic principle in place, one achieves clarity in
presenting the doctrine by minimizing discussion of history and theory in favor
of identifying obstacles and opportunities available to litigants. To that end,
we organize the examination of Younger by identifying the variety of
circumstances that may count in either aiding or hindering access to federal
court and by taking them up one at a time.

The ultimate impact of Younger can be grasped only by understanding how
it works in combination with the principles of issue and claim preclusion. 60

Accordingly, the best time to address that topic (along with the famously
obscure Rooker-Feldman doctrine) 61 is immediately after Younger. Having
already become familiar with the general principles of § 1983 litigation,
students have the tools necessary to not only master the interplay between
Younger and collateral estoppel but to also appreciate both the reach and the
limits of Younger and its progeny.

53. To its credit, after fifteen pages on the largely outmoded Pullman doctrine, Hart and
Wechsler discusses certification briefly but adequately. See id. at 1072-75.

54. Burford v. Sun Oil Co., 319 U.S. 315, 334 (1943).
55. Colo. River Water Conservation Dist. v. United States, 424 U.S. 800, 825-26 (1976).
56. La. Power & Light Co. v. Thibodaux, 360 U.S. 25, 27-30 (1959).
57. See Mitchum v. Foster, 407 U.S. 225 (1972); Ad. Coast Line R.R. Co. v. Bhd. of

Locomotive Eng'rs, 398 U.S. 281 (1970) (interpreting 28 U.S.C. § 2283).
58. 401 U.S. 37 (1971).
59. Id. at 44.
60. Alien v. McCurry, 449 U.S. 90 (1980).
61. Here, emphasis should be placed not on Rooker v. Fidelity Trust Co., 263 U.S. 413

(1923), or District of Columbia Court of Appeals v. Feldman, 460 U.S. 462 (1983), but on the
Supreme Court's recent efforts to clarify and limit the doctrine. See, e.g., Exxon Mobil Corp. v.
Saudi Basic Indus. Corp., 544 U.S. 280 (2005).
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C. Discussing State Court Prerogatives and Jurisdiction in § 1983 Inquiries

The course then turns to the distinctive statutory and constitutional issues
that arise when federal issues are litigated in the state courts. These include,
among others, questions as to whether state courts can decline jurisdiction over
federal claims and whether states may apply their own procedural law in
resolving them. Since the resolution of disputes on these matters depends on
whether the state court's approach will interfere with federal policy, the nature
of the substantive rights at issue in these cases heavily influences the resolution
of the "Federal Courts" issues as to limits on the state courts. The advantage
of beginning the course with § 1983 is that students are already well-schooled
in the ways and means of constitutional litigation.

Consequently, cases like Howlett v. Rose62 and Felder v. Casey,63 which
raise issues of state court prerogatives in the § 1983 context, are especially
effective teaching tools. In similar fashion, the earlier discussion of federal
question jurisdiction prepares students for studying exclusive federal
jurisdiction and removal from state to federal court. By contrast, it seems to
me that Hart and Wechsler needlessly baffles students by discussing situations
in which federal jurisdiction may be exclusive before explaining its general
scope.

Supreme Court review of state judgments is a necessary part of any
Federal Courts book. In my conception of the course, the best time to treat it is
immediately after the discussion of federal law in the state courts; every case
subject to Supreme Court review is one in which there is some federal issue
either in the foreground or the background of state court litigation. The time
has also come for discussion of the subtle questions raised by the adequate and
independent state ground doctrine.64 Students may have greater difficulty with
these matters when they are raised early in the course, as they are when one
follows Hart and Wechsler.

Article III recognizes some power in Congress to favor state courts over
federal lower courts and to even restrict Supreme Court jurisdiction to review
state court rulings. Rather than taking up questions of congressional power
over federal jurisdiction at the beginning, as in the Hart and Wechsler
approach, I address them at the end. My premise here is that the issues are
hard, and students who know more about Federal Courts law are probably
better prepared to tackle them than students who know less. However, a
potential objection to my approach needs to be acknowledged. Since Congress
rarely interferes in a problematic way with federal jurisdiction, these issues

62. 496 U.S. 356 (1990).
63. 487 U.S. 131 (1988).
64. For a discussion of some of the issues I have in mind, see Henry Paul Monaghan,

Supreme Court Review of State-Court Determinations of State Law in Constitutional Cases, 103
COLUM. L. REV. 1919 (2003).
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cannot easily be integrated into a litigation-oriented course that emphasizes the
issues routinely faced by lawyers. At the same time, the anti-theoretical thrust
of the course must give way before the critical separation of powers issues
raised by the few cases we have in the area. My hope is that they can be dealt
with more effectively at the end rather than at the beginning of the course,
simply because students can now approach them with a broader base of
knowledge as to how the federal system actually operates.

III. THE CASE FOR A LIGATION-ORIENTED APPROACH

It is a truism, but one worth repeating here, that in determining how to
teach a course, the first step is to decide what the teacher aims to achieve with
it. The choice of materials, how to organize them, what to spend more or less
time on, and every other decision depend on what one hopes to accomplish.
My objective in teaching Federal Courts is to prepare students for the
jurisdictional and remedial problems they will face in litigating federal
constitutional and statutory issues in federal and state courts, no matter which
side of the case they represent. In my view, this goal is best accomplished by:
(a) focusing on matters that lawyers are most likely to encounter; (b)
emphasizing the general principles governing constitutional litigation more
than the odd intellectual puzzles that sometimes arise; (c) identifying in terms
that are as concrete as possible the obstacles lawyers face when they seek to
raise federal issues; and (d) identifying in similarly specific terms the means by
which those obstacles may be overcome. In pursuing these ends, it seems to
me that the teacher ought to spend comparatively more time on matters that
students cannot pick up on their own and that are not taught in other courses.

A. Foregoing the Theoretically Stimulating for the Pragmatically Significant

With these aims in mind, the case for putting § 1983 first and fitting as
much of the course as possible into its framework emerges from the foregoing
discussion of how the sequencing of topics radically diverges from Hart and
Wechsler. Today, § 1983 is not merely a tool, but rather, is the tool for
constitutional claimants to go on the offense, raising federal constitutional (and
some statutory) claims as plaintiffs rather than merely using them as defensive
shields.65 Whatever other means may be available, its dominance is assured by
the availability of attorney's fees for successful plaintiffs in § 1983 suits under

66the Civil Rights Attorney's Fees Award Act of 1976. For this reason, it

65. The metaphor is borrowed from Walter E. Dellinger, Of Rights and Remedies: The
Constitution as a Sword, 85 HARv. L. REv. 1532 (1972). "Public law litigation" has distinctive
features because cases are often conducted through § 1983 by plaintiffs who are seeking access to
federal court to challenge state actors on federal constitutional and statutory grounds. See Abram
Chayes, The Role of the Judge in Public Law Litigation, 89 HARV. L. REV. 1281 (1976).

66. 42 U.S.C. § 1988(b) (2006).
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seems to me that everyone who plans to litigate federal issues as counsel for
plaintiffs or defendants ought to know the basics of § 1983. Federal common
law should come next because the lawmaking powers of the federal courts
influence everything they do, not just in § 1983 litigation but across the whole
range of federal statutory law and in matters ostensibly governed by state law.
Federal district court jurisdiction comes third because the ground has been
prepared for showing students the full range of opportunities for access to
federal court as well as limits on access (such as the well-pleaded complaint
rule).

Learning these basic and broadly relevant principles prepares students for
their encounter with the sometimes opaque, confusing, and intricate set of
obstacles set up by doctrines of justiciability, standing, sovereign immunity,
abstention, and res judicata. Students who have mastered the general
principles governing § 1983 litigation are well-prepared to understand and deal
with the specific circumstances that give rise to this whole range of problems.
Students who study these doctrines before studying § 1983 and federal
question jurisdiction may struggle to place matters like "standing" or
"abstention" into real world context. Students who come without that
background to the Supreme Court's Establishment Clause standing cases may
easily conclude that standing is rarely available to bring Establishment Clause
challenges. They may fail to appreciate the importance of the "pendingness"
predicate of Younger abstention, and thus infer that Younger is a bigger
stumbling block than it actually is for a litigant seeking to challenge a state
statute on constitutional grounds. Students may think that sovereign immunity
is a major-rather than a comparatively minor-obstacle to most efforts to
enforce federal law against state governments, at least prospectively.

Emphasizing these matters necessarily requires giving less attention to
others. Under a litigation-oriented approach to Federal Courts, the primary
criteria for deciding how much time to devote to a particular topic are: (a)
relevance to law practice; (b) difficulty; and (c) unfamiliarity. A litigation-
oriented approach invests comparatively less time in theoretically interesting
matters like Congress's power over the Supreme Court's jurisdiction. This
approach also foregoes a systematic treatment of doctrines like "justiciability
and standing," "judicial federalism," and "suits challenging official action."
They are examined with the specific aim of identifying their impact on the
opportunities available for litigating federal claims. The policies on which
they rest are introduced only to the extent those policies bear on current issues.
One largely ignores the historical development of these topics, except insofar
as history informs current debates. The equitable origins of abstention and the
common law background of standing receive little attention. On the other
hand, some historical matters cannot be avoided. Thanks to the Supreme
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Court's obsession with historical analysis of state sovereign immunity,67 one
cannot avoid discussing eighteenth century understandings of that doctrine.

B. Distinguishing § 1983's Teaching Function from Its Scholarly Function

A Hartian critic may object that a litigation-oriented approach falls short
because it fails to explore all of the implications of Legal Process theory for
issues of judicial federalism and separation of powers. It is true that a
litigation-oriented approach concentrates on working within the current
jurisdictional framework. Its agenda is to identify a range of concrete issues as
to the availability of a given court and a given body of law-state or federal as
the case may be. By highlighting large questions of federal-state relations and
the role of courts vis-t-vis the other branches, Hart and Wechsler treats current
jurisdictional law as one among many alternatives. As such, it invites
speculation as to how principles of federalism and separation of powers may
play out over a range of historical and potential future problems before taking
up § 1983 and other well-established features of our system. A litigation-
oriented approach sacrifices that opportunity when it recognizes up front that §
1983, federal common law, and the federal question jurisdiction provide a
framework for addressing many of the problems that come up in the workaday
world of law practice. A discrete set of sovereign immunity, abstention,
justiciability, and standing principles provide tools for dealing with most of the
remaining issues that arise in federal litigation.

The choice between Hart and Wechsler and a litigation-oriented approach
turns on whether, from a pedagogical perspective, the benefits of greater
attention to the Legal Process are worth the cost. The cost is difficulty in
clarifying current jurisdictional arrangements. For example, students in
courses following the Hart and Wechsler model typically do not reach § 1983
until late in the course. Even then, the statute receives only cursory attention
in many of the casebooks. In the meantime, students are asked to work their
way through the thicket of history, policy, and detail demanded by the effort to
apply Legal Process principles to such matters as the attributes of a "case," the
identifying features of a federal "question," the nature of "injury," and
"federal-state court parity." If the benefits of putting a theoretical treatment of
judicial federalism and separation of powers issues in the forefront are great
enough, the cost is worth bearing. But that cost should not be minimized. It
consists of the lost opportunity to give systematic attention to the distinctive
set of concrete federalism and separation of powers issues raised in litigation
under § 1983 and other federal statutes. To be sure, students need to learn the

67. Compare Cent. Va. Cmty. Coll. v. Katz, 546 U.S. 356 (2006) (history supports
congressional authority under Article I bankruptcy power to subject states to monetary liability)
with Alden v. Maine, 527 U.S. 706 (1999) (history supports state immunity from such

congressional efforts under Article I commerce power).
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lessons that Hart and Wechsler and their descendants can teach about "what is
sayable and unsayable, relevant and irrelevant, persuasive and unpersuasive in
legal arguments about Federal Courts issues. ' '68 A litigation-oriented course
easily satisfies that need. However, it is a poor use of class time to extensively
analyze topics that pique the interest of academics but that do not actually
count for much in the resolution of real-world Federal Courts questions. That
time is better spent on issues students will surely encounter in litigation.

My argument against the traditional focus of Federal Courts is limited in
two ways. First, I focus here on the teaching of Federal Courts law to law
students. How we should approach Federal Courts scholarship is a separate
matter. While I believe that the approach I sketch here will maximize the
value of the course for students, it certainly should not control anyone's
scholarly agenda. In that arena, there is no reason at all to curb one's interest
in legal theory or ambition to contribute to it. No topic, no matter how
academic it may be, should be excluded from that agenda. Second, I am
concerned with how to teach the basic Federal Courts course. Schools with
sufficient resources should offer advanced courses or seminars on the
application of Legal Process theory and the Hart and Wechsler Paradigm to
address the problems students studied in the basic course on Federal Courts
law. Students with a firm grounding in the basics of federal jurisdiction would
be well prepared for such a course. An additional advantage of a specialized
course is that other perspectives besides Hart and Wechsler could also be
explored. As Professor Fallon has recognized, "anyone with a critical agenda
might wish to broaden the framework, to attempt to describe a systematic
relationship between Federal Courts doctrine and, for example, the class
interests or characteristic biases of dominant groups."69

CONCLUSION

Deciding how to teach a course always involves some balance between the
professor's scholarly interests and the needs of law students. 70 Federal Courts
teachers are the heirs to a great intellectual tradition. Yet, they should be
cautious and not allow their own fascination with the subject matter of the
course exercise too much influence over what they choose to teach. I submit

68. Fallon, supra note 20, at 10.
69. Id. at 12.
70. 1 should note that my preference for building the course around § 1983 reflects my

scholarly interests in that area. A teacher disenchanted with the Hart and Wechsler approach and

coming to the course from a procedural background may well prefer to concentrate on the
relations between civil procedure and judicial federalism. Casebooks amenable to that approach
include WRIGHT, OAKLEY & BASSETT, supra note 26, and HOWARD P. FINK, LINDA S.

MULLENIX, THOMAS D. ROWE, JR. & MARK V. TUSHNET, FEDERAL COURTS IN THE 21ST

CENTURY: CASES AND MATERIALS (3d ed. 2007).
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that they may have paid too little attention to the growth of § 1983 as a vehicle
for litigating public law questions and the consequent need for students to
thoroughly understand it. In addition, I believe that students benefit from an
approach that integrates many other topics covered in the course-including
justiciability and standing, sovereign immunity, and abstention-into a § 1983
framework. It is time to rethink the teaching of Federal Courts law, put § 1983
at the center, and relegate concepts of "Federalism" and "Separation of
Powers" to a supporting, though still significant, role.
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