






TEACHING FEDERAL COURTS WHERE OUTCOMES MATTER

push for greater influence over the repertoire and will seek more structure of
the program.

A. High Level Considerations

I have previously argued25 that the choice by a student to study law might
best be likened to an investment decision-the student borrows funds, invests
them in the belief that the training he or she will receive will return on that
investment, and chooses a school that provides an adequate return on that
investment. Under this model, the school must manage wisely, avoid self-
dealing, always begin by taking account of student needs, and place faculty
and manager preferences below those of other stakeholders whose investments
support the school (and the good life of its faculty, administration, and staff).
In short, the managers of the school must act as fiduciaries for those
stakeholders---especially the students. I argue that failure to do so places the
school (as well as the entire legal education industry) at risk, especially if
students perceive that the value of the education they have received does not
warrant the debt they have incurred in obtaining it.26 The first consideration of
revising law school curricula, therefore, must be to focus on students' needs
(or those of the employers who drive student demand).

Students' needs vary widely by school and by rank within the school.
Thus, curricular reform may look very different at high-prestige schools with
strong brand name value where every student has extraordinarily high entry
credentials. Students' needs also may be very different at lower-priced schools
or those serving a limited geographical area, where students incur less debt or
have modest expectations. In such instances, the schools might retain a
traditional curricular approach, confident that students will be satisfied by what
is offered and comfortable in the expectation that the market will still provide
employment opportunities when they graduate. However, for the bulk of
American law schools, with neither brand name appeal nor low cost, the school
must change in order to improve student outcomes and better satisfy the needs
of employers and their clients. I am most concerned with such schools.

Such schools will seek to differentiate themselves from one another.
Failing to do so places them at the risk that they will lose students to other
schools that better describe the value proposition for their schools' graduates,
or to less expensive schools, or to other equally generic schools that are ranked
higher. Given these risks, each school will seek to clearly define its curricular
goals, assess every course as to whether it furthers those goals, and build the
teaching and scholarly mission to fulfill that purpose. Each school then must

25. See Richard A. Matasar, Defining Our Responsibilities: Being an Academic Fiduciary,
17 J. CONTEMP. LEGAL ISSUES 67 (2008).

26. Id. See Richard A. Matasar, The Rise and Fall of American Legal Education, 49 N.Y. L.

SCH. L. REv. 465 (2004).
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measure student outcomes to see if its curricular goals have helped students to
achieve their employment and other objectives. Finally, each school should
promote its curricular choice to students and employers who share their vision
of the skills, knowledge, and values that the school believes are important.

B. Teaching Federal Courts in an Outcomes-Based Curriculum

It is not my purpose in this Essay to universalize the Federal Courts course
in all curricula and at all law schools. Rather, I focus on a mythical law school
program at Outcomes University, a school that is deeply concerned with its
students' outcomes, whose faculty members share an outcomes focus, and
whose dean is a former Federal Courts scholar who still loves his subject
matter and who sees the course as critical to outcomes education. The Essay
concludes with a conjecture about the special role that the Federal Courts
course might play at Outcomes University School of Law.

What would an outcomes-based law school curriculum look like? It would
begin with a commitment by the school to define the traits its graduates should
possess and engineer those traits into the school's program, both in the
classroom and out. Much of this work has been done in the seventeen years
since publication of the MacCrate Report. I write here about issues that go
beyond the standard knowledge, skills, and values that directly flow from
MacCrate; instead, I focus on specific outcomes that the legal market might
prefer or need.

1. What the Market Prefers

Below, I describe some general traits valued by the market that ought to
inform law school curricula.

27. See ABA, SECTION OF LEGAL EDUCATION AND PROFESSIONAL DEVELOPMENT-AN

EDUCATIONAL CONTINUUM, REPORT OF THE TASK FORCE ON LAW SCHOOLS AND THE

PROFESSION: NARROWING THE GAP (1992). This report, commonly referred to as the MacCrate

Report to honor its chairperson, Robert MacCrate, sets forth a vision of the skills and values that
all new lawyers should seek to acquire. The so-called SSV (Statement of Skills and Values)

would require the following ten skills and four values. Skills-problem solving, legal analysis,
legal research, factual investigation, communication, counseling, negotiation, litigation and
alternative dispute-resolution procedures, organization and management of legal work, and
recognizing and resolving ethical dilemmas. Values-provision of competent representation;
striving to promote justice, fairness, and morality in one's own practice; striving to improve the
profession; and professional development. Id. at 135-221. I have detailed the myriad effects of
the MacCrate Report and the great progress that has been made in legal education to implement
its recommendations. See Richard A. Matasar, Skills and Values Education: Debate About the

Continuum Continues, 46 N.Y.L. SCH. L. REV. 395 (2003). I write above about the next
generation of curricular issues that schools must confront.
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a. Effective Lawyers Are Problem Managers

Until they graduate, students rarely appreciate the role that they must take
on as a lawyer. Clients seek lawyers to help them avoid problems before they
occur or solve them after they have occurred. Therefore, a well-designed law
school program would work to produce graduates who can manage problems.
They would need to be able to advise a client contemplating a particular course
of action about whether that action poses risks-legal or otherwise. Or, after a
client has acted, they must be able to evaluate the risks posed to the client of a
dispute and how such a dispute might be avoided or decided.

Problem managers need to understand legal doctrine; find or create
ambiguity; and argue from facts, from law, and from policy. They must be
able to envision the full range of options available to the client and make
accurate predictions about legislative, executive, and judicial responses to the
client. And, if the lawyer is effective, she or he must be able to envision the
effect of the client's actions on its business or ordinary activities-even if there
is no real legal risk.

b. Effective Lawyers Have a Fully Stocked Tool Belt

Every law school graduate should have full facility with the tools of our
profession-from effectively researching and writing, to understanding
doctrine, to conducting an interview, to counseling a client, to negotiating, to
using legal technologies, to understanding law firm economics, and so on.
Many of these skills are currently taught in isolation from one another. Most
would be better taught in classes integrating substantive subject areas and
skills-through projects, externships, or problems.

c. Effective Lawyers Must Have Interpersonal Skills

Effective lawyers all know how to listen well. They can hear a specific
client story, understand how it fits into a general framework (legal, business,
and ethical), draw upon knowledge to evaluate the story and recommend how
to deal with it, and move back to the client's specific situation. Every good
lawyer must know how to work well with other lawyers/team members and
with colleagues from other disciplines. They must be able to work with
adversaries and outside authorities (like judges, legislators, bankers, etc.).
They must be able to work on teams in all positions-at the bottom of the
hierarchy, in the middle, and at the top. They must learn to work on deadline.
They must be comfortable with being held accountable for their own failures
and for those of their team. They must be able to bounce back after facing
adversity. In short: they need high levels of emotional intelligence.
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d. Effective Lawyers Network and Market

Effective lawyers understand that they are in a personal services business
in which clients must choose them over alternative service providers. This
suggests that they must constantly network--connecting themselves to others
both inside and outside the law. They must volunteer in their communities.
They must be visible contributors to social good. They must demonstrate that
they offer unique value to those who might use their services. In short, they
understand that they are participants in a market and must compete with others
in offering a rather generic product that is best distinguished by who provides
the service, rather than by what service is provided.

2. Translating Market Needs into the Curriculum

These various market traits suggest specific choices for the law school
curriculum. We do many things correctly already. We deliver a full range of
doctrinal courses throughout the three years of law school, enough to expose
every student to the wondrous variety of legal constraints and regimes that
apply to problems their clients will experience. Doing this gives students the
ability to diagnose the issues their clients will face and help them formulate an
appropriate response. 28 Minimally, schools ought to sustain their legal writing
and research classes29 and continue to offer an expanded number of
opportunities throughout the three years of law school. However, most schools
probably must greatly expand their lawyering skills offerings 30 in order for

28. Unfortunately, we do not do much to help students understand that the real world does

not come in discreet curricular boxes like Federal Courts, Corporations, Tax, Securities, etc.

Rather, most problems mix issues from many areas. Doing a corporate transaction might entail

understanding multiple commercial areas of law, anticipating possible choice of law questions in

the event of default, understanding options if the deal fails, anticipating bankruptcy issues,

contemplating litigation or alternatives, etc. As the curriculum develops in the years ahead, we
must anticipate the need for courses to be combined into concentrations-thus providing students

with deeper context to understand the law. Further, such concentrations might require students to

engage in problem solving that involves drawing from multiple legal subject areas in order to
serve client needs. Even more importantly, these problems might involve learning non-legal

disciplines like finance, psychology, economics, or the like, in order to best serve the clients'

ends. Such problem solving would make much better use of faculty members' multi-disciplinary

training than our current "law and" approach.
29. While schools have greatly expanded legal research and writing training over the last

twenty-five years, such courses often are treated as separate skills courses, apart from the
substantive curriculum. This misses an important opportunity to integrate skills and substantive

teaching-especially in the first year, in which most basic legal research and writing skills are

taught. There is an emerging trend in legal education to weave research and writing training

together with first-year substantive courses to better integrate problem-solving and analysis.
30. This presents a true resources problem for most schools. Skills training is often

accomplished in classes with very small student-to-teacher ratios. Offering more of these courses
will add greatly to the expense of legal education if we persist in separating doctrinal courses
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every student to be prepared to offer immediate value. For most schools, this
means additional training in non-litigation skills. 3 1

Beyond maintaining what they already do well, every law school must
confront its shortcomings, especially in filling out students' needs in
interpersonal skills. Schools need a parallel curriculum to deal with
professionalism training, interpersonal development, networking, and
marketing. At New York Law School, our Office of Professional
Development has designed such a program, requiring students to develop
connections to several professionals outside the law school, to produce
professional writing outside of the law school's official publications, to
participate in legal blogs, to join professional organizations, etc. We anticipate
having every student develop a working relationship with at least one faculty
mentor, 32 who can serve as a life-long reference and coach. The goal is
simple: every student's needs must find a home-in the classroom or out-to
fully develop his or her professional portfolio.

The upper-level curriculum of the law school must change substantially to
help every student develop his or her professional capabilities. Students must
learn to collaborate, to work on teams, to work on deadline, to be dependent on
some colleagues and responsible for others, to be accountable, to team with

from skills training. See Richard A. Matasar, The MacCrate Report from the Dean's Perspective,

I CLINICAL L. REV. 457, 474, 478-85 (1994). If we integrate more skills training into all of our
courses or build non-classroom exercises, Wikis, or other tools for use out of the classroom, we
can expand such training at a much lower cost--especially if we use graduates, adjuncts, upper-
level students, and others to mentor students in their work. We have experimented with such
exercises at New York Law School in our I-Section, a voluntary first-year section in which
faculty members and students have committed to the use of technology outside of the classroom
to expand student training. Students have been divided into small firms of ten or less to work

together on problems, evaluate one another's work, and collaborate with law school graduate
mentors in learning more about their subject areas. In addition, faculty members are working
together to create a non-classroom "Legal Learning Checklist" of skills and values that are
necessary but outside the syllabus for traditional classes. These include learning technology tools

and even legal doctrine beyond course coverage.
31. Law school clinics typically work on litigation. At New York Law School, we are also

working on collaborative consulting projects, in which faculty members work with students on

consulting projects for various clients who might need counseling advice, advice on pending
legislation, or the development of testimony before a court, legislature, or agency.

32. The law school already offers a program in which every entering student has a staff
member liaison, who helps the student navigate life at the law school. The school also has upper-
level Advocates, who work closely as mentors with every first-year student. And each student

has a faculty advisor. In the years ahead, the law school will have each faculty advisor do an
intake interview with every incoming student advisee to discover their goals and to anticipate
their curricular needs. New York Law School claims to offer the Right Program for Each

Student. Through the intake interview, which will be shared with the Career Services Office and
be available to the student to modify as their goals change, the law school hopes to provide better
advising to every student to assure that they in fact take the right program for their goals.
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experts from other disciplines, and to produce something worthwhile while still
in school. At New York Law School, this has meant the development of
Project Based Learning, in which students team with faculty members, experts
from outside the law school, and graduates of the law school working in their
chosen field to produce a "published" piece of work. This might be a book or
an article. But, it also might be a suggested piece of legislation,33 the creation
of a useful document34 or other materials for a client,35 or the development of
a piece of software. 36 Each project contemplates bringing together substantive
knowledge, legal skills, and interpersonal skills to solve a real-world problem.

3. Outcomes and Federal Courts

There is an important role for the Federal Courts course to play at our
mythical Outcomes University College of Law. It is a course that might be
used to fulfill many of the most important market needs identified above.

Federal Courts issues provide excellent opportunities to teach problem
management from multiple perspectives. For example, the tension between
Article III independence and legislative oversight of the judiciary can be
played as a problem of retention of power by the courts or control of excess by
the Legislature. The cases on curtailment of jurisdiction or legislative courts
provide a wonderful way to explore how the problem is perceived by each
federal branch, what risks each faces in trying to control the other branch, and
whether there are limits to their warfare. These same cases can be used to
illustrate the problems faced by clients in choosing a forum, in dealing with

33. For example, over the last academic year, a team of New York Law students from our
Institute for Information Law and Policy, under the leadership of an Institute faculty member,
identified a need for a new corporate structure to deal with "virtual" corporations in an internet-
based economy. They conceived of the problem-strangers, with a common business interest, a
need for limited liability to create a business, a need for on-line banking, and a need for a
corporate home. They conceived of a solution-the virtual corporation. They found a partner-
the Attorney General of the State of Vermont. They drafted model legislation, testified before the

legislature, and saw the adoption of their law. In this academic year, another group of students
and their faculty member will be working on a "virtual corporation" business model.

34. A group of students from the law school's Justice Action Center, working with a faculty

member, devised a pro se litigants' handbook for the housing court. Another group worked on a
practice manual for Legal Aid attorneys.

35. Students and faculty members from the Institute for Information Law and Policy devised
a system to help school boards make their information technology purchasing decisions. They

pulled together a glossary of legal terms, some common contracting provisions, and some
common choices that might be made.

36. Students and faculty members from the Institute for Information Law and Policy, in
partnership with the United States Patent an Trademark Office and various technology firms,
designed the Peer to Patent website and software that allows peer commentary on proposed
information technology patent applications. The software has become so popular that other
countries are thinking of adopting it. The students set forth the legal framework AND worked on

the code to create the software.
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intergovernmental ideological battles, and forum choices. Similarly, the
course allows every student to try out most of the legal skills in their tool
belt-from conducting a negotiation, to legal research and writing, to advising
a client on governmental relations and lobbying, etc. Student projects on
Federal Courts topics are legion, especially in law reform areas. 37 In addition
to achieving these substantive goals, students in the course can often interact
with practitioners and judges who work in or practice before the federal
courts,38 an ideal way to help students learn the networking skills that will
make them successful in practice.

Although these types of activities and uses of substantive issues can be
made in nearly every course in the curriculum, 39 they provide no special
incentive or reason to teach or take Federal Courts. I think that there are two
uniquely important, but non-intuitive, doctrinal pillars of the Federal Courts
course that make it uniquely valuable as a device to help students frame issues
that are critically important to their future client work-whether litigation or
transaction-based. Two core issues of Federal Courts-federalism and
separation of powers-are played out in myriad doctrinal set pieces:
congressional control over the federal courts; 40 legislative courts;41 the
relationship of state and federal courts;42 federal jurisdiction based on subjectmatter;43 and so on.44  They stand in for many of the most important client

37. I have even designed a project to develop a software social networking tool that would

allow collaboration in multi-district class action litigation by class members who are non-
parties-to improve decisionmaking, accountability, and legitimacy of the process.

38. New York Law School is located within a few blocks of the United States Court of
Appeals for the Second Circuit and the United States District Court for the Southern District of

New York.
39. Outcomes-based curriculum ought to be the conscious purpose of every course the law

school offers.
40. See CLINTON, MATASAR & COLLINS, supra note 1, ch. 2. The question of jurisdictional

control implicates both separation of powers concerns-control of court jurisdiction by Congress
versus inherent constitutional or policy bases for some undisturbed Article HI power-as well as
federalism issues (to the extent that congressional power assumes retention of state jurisdiction
over matters included in Article 111). Id.

41. Id. ch. 2 (raising issues similar to legislative curtailment of federal jurisdiction).
42. Id. ch. 4 (separation of powers issues); see Tennessee v. Davis, 100 U.S. 257 (1879)

(federal officer removal from state courts); Tarble's Case, 80 U.S. 397 (1871) (limiting state court

habeas jurisdiction).
43. CLINTON, MATASAR, & COLLINS, supra note 1, ch. 5. Federal question jurisdiction

implicates both separation of powers and federalism issues. For example, the well-pleaded

complaint rule illustrates congressional control of lower federal court jurisdiction by leaving a
gap between what the constitution permits the federal courts to have jurisdiction over and what
was allocated in the Judiciary Act. By the same token, the justifications for this gap suggest a

continued reliance on states to manage first decisions on federal defenses-a federalism concern.
Id. at 356-57.
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advising problems a lawyer will face. Federalism is the concern of allocating
authority in an organization structure with a central governing body and
multiple independent sub-entities. In such structures, all entities are tied
together by an agreement that places the central authority in a superior and
controlling position on some matters, in a co-equal relationship on other
matters, and without authority to interfere on some matters. Similar issues
confront nearly every organization-universities and their departments,
parishes and central churches, corporations and subsidiaries, various
departments of a single business (marketing, communications, sales,
manufacturing, etc). The Federal Courts course provides useful case studies in
how to allocate decisions among central and subsidiary units and can be useful
for the central authority to decide how best to allocate between co-equal units.
Similarly, separation of powers describes the struggle between equals; it asks
who will exercise final authority and how competing units cooperate with each
other. This provides a useful metaphor for decisionmaking between corporate
boards and management, between departments of an organization, between
cooperative residents, between members of a membership organization, etc.
Together, these core Federal Courts concepts can become an interesting way to
make students sensitive to the issues in ordinary business organizations as well
as governmental entities. They also become a nice way to connect public and
private law concepts and make the course relevant for students who are
interested in a transactional practice. Minimally, they become a way to market
the course as useful to one's colleagues who manage research centers that are
drawing enrollments from our course to theirs!

CONCLUSION

I began this Essay by musing about the role of a dean in a law review issue
dedicated to teaching a single subject, since deans rarely are focused on any
single course and are constantly worrying about the whole. As I suggest
above, the virtuosi of Federal Courts have long been outstanding soloists, but
their music has become more obscure and dissonant to the ears of their student
listeners. Moreover, we conductors worry that neither the musicians of Federal
Courts, nor any of their colleagues using other instruments, have focused on
the sound of the whole. Our listeners are less interested in our experimental
sounds or in the intricacies we can produce than they are in melodies they can
hum and that they can play throughout their lifetime careers. Students, driven
by employers and spurred by our regulators, are pushing the orchestra to

44. See id. ch. 6 (diversity jurisdiction (separation of powers and federalism)); id. ch. 7
(supplemental jurisdiction (separation of powers and federalism)); id. ch. 8 (removal and
abstention (separation of powers and federalism)); id. ch. 10 (federal common law (separation of
powers and federalism)); id. ch. 12 (sovereign immunity (primarily federalism)); id. ch. 13 (full
faith and credit (federalism)).
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conventionality. It is therefore incumbent on all of us to find a way to satisfy
their demand and at the same time maintain the fun that we are having
producing the music. That we can do by attending to their needs as we play
our tune. As a conductor, it becomes my role to make the audience happy,
make a glorious sound, and have each instrumentalist enjoy playing. And a
one, and a two... play on!
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