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editors’ hostility toward Young is evident, as such injunctions formed a major
impediment to the Progressive cause. After three cases dealing with the
procedure of three-judge courts, the editors put Prentis v. Atlantic Coast Line
Co.,”* in which the Court reversed federal circuit court decrees enjoining
enforcement of rates on the ground that the plaintiff railroad was required to
make use of an appeal to the state supreme court before petitioning a federal
court of equity. Placement of Prentis in the chapter on federal question
jurisdiction implies that the ruling was jurisdictional, but Justice Holmes cites
“comity and convenience,” which suggests that Prentis is instead an early
form of abstention. Section Two concludes with Siler v. Louisville &
Nashville Railroad’® (pendent jurisdiction) and that logical tour de force Home
Telephone & Telegraph Co. v. City of Los Angeles’ (act of state official
abusing authority constitutes state action for Fourteenth Amendment purposes,
despite Young’s holding that the official is not the “state” for Eleventh
Amendment purposes). Finally, a footnote on page 388 seems to foreshadow
the abstention doctrine that Frankfurter himself would deliver for the Court
twelve years later in Railroad Commission of Texas v. Pullman Co.*®

With one possible exception, Sections Three through Seven of Chapter
Four cover unremarkable technical ground. Section Three contains seventy-
seven pages of removal cases, including the fussiest of procedural details about
removal and remand procedure—nothing with any political overtones. Section
Four covers the probate and domestic relations doctrine, and Sections Six and
Seven cover jurisdictional amount and venue, respectively.

Section Five, on federal habeas corpus, rates only two principal cases, but
they are good ones. In re Neagle99 was the Wild West tale of a scorned
couple’s attempt to assassinate Justice Stephen Field. In the summer of 1888,
while riding circuit in California, Justice Field sat in judgment on a case
impugning the validity of the marriage of Mr. and Mrs. David S. Terry.'® The
Terrys took very great exception to the court’s proceeding, accusing Field of

94. 211 U.S. 210, 229-230 (1908).
95. Id. at229.
96. 213 U.S. 175, 191 (1909).
97. 227 U.S. 278, 288-89, 293 (1913).
98. 312 U.S. 496, 501 (1941). The footnote stated in part:
Consider to what extent the decision [Gilchrist v. Interborough Rapid Transit Co., 279
U.S. 159 (1929), another case disallowing an injunction where appeal within the state
court system could have been had] was influenced by the fact that the case involved the
construction of difficult statutes and contracts not theretofore passed upon by the state
courts. Cf. Railroad Commission v. Los Angeles Railway Corporation, 280 U.S. 145
(1929).

FRANKFURTER & KATZ, supra note 3, at 388 n.1.
99. 135 U.S. 1 (1890).
100. Id. at 42-43.
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having been “bought.”m1 After creating such a courtroom commotion that

they were both imprisoned for contempt, the Terrys quite publicly vowed they
would kill Field.'"” The next summer, Justice Field returned to California on
official business.'® It was fully expected that the Terrys would attempt to
harm the judge, and one Neagle was assigned to protect him.'* The Terrys
managed to find their way into a railroad dining car in which Justice Field was
having breakfast, and they made their move.'” Neagle foiled the assassination
attempt by shooting David S. Terry dead.'® For reasons not explained in the
opinion, the San Joaquin County Sheriff took custody of Neagle, who
petitioned the federal court for his release.'”’ Unsurprisingly, the federal
circuit court granted the writ, and the United States Supreme Court, Justice
Field recusing himself, affirmed.'®

The other habeas case was Moore v. Dempsey,lw which grew out of an
attack in September 1919 on a black church in Arkansas. A white man was
killed in the ensuing violence, and five black men were arrested and charged
with his murder.'® A lynch mob showed up at the jail, but they were turned
back by a variety of white officials with a promise that the five would be
executed in accordance with the law.""! The ensuing trial was a farce, lasting
only forty-five minutes, with five minutes of jury deliberations before
returning verdicts of first-degree murder.''> Black witnesses were “whipped
and tortured until they would say what was wanted,” Justice Holmes wrote for
the majority.!”®> “The Court and neighborhood were thronged with an adverse
crowd that threatened the most dangerous consequences to anyone interfering
with the desired result.”''* Holmes held that the district court should not have
dismissed the writ upon demurrer, but instead should have examined the
petitioners’ factual allegations for itself, given that, if the allegations had been
true, they would have rendered “the trial absolutely void.”'"

101. Id. at 44-45.

102. Id. at 45-46.

103. See id. at 52.

104. Neagle, 135 U.S. at 52.

105. Id. at 52-53.

106. Id. at 53.

107. Id. at 3-6.

108. Id. at 7, 76. The decision to affirm was not unanimous. Justice Lamar and Chief Justice
Fuller dissented on federalism grounds. See id. at 76-77.

109. 261 U.S. 86 (1923).

110. Id

111. Id. at 88-89.

112. Id. at 89.

113. Id.

114. Moore, 261 U.S. 86, 89.

115. Id. at92.
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Chapter Five is titled “Concurrent Jurisdiction of State and Federal
Courts.” It is a surprisingly''® slender thirty-six pages. The chapter leads off
with the Second Employers’ Liability Cases,""” holding that a state court could
properly enforce a federal employer liability statute. Minneapolis & St. Louis
Railroad v. Bombolis''® is next, holding that the mere presence of a federal
statutory cause of action did not mean the Seventh Amendment’s requirement
of jury unanimity applied. The remainder of the chapter’s contents deal with
what is modernly referred to as the “Anti-Injunction Act.”'" Kline v. Burke
Construction Co.'”® reiterated the principle that federal courts acting in
personam may not enjoin parallel proceedings in state court. In Lion Bonding
& Surety Co. v. Karatz,"* Justice Brandeis held that if a state court acting in
rem takes possession of the subject property first, it ousts all other courts,
including federal courts, of jurisdiction. After a lengthy opinion in a case
involving counsel misconduct (Harkin v. Brundagem), the chapter closes with
Wells Fargo & Co. v. Taylor,'™ in which the Court held that the suit sub judice
was not truly “one to stay proceedings in a state court,”'*

Chapter Six, “Jurisdiction of Circuit Courts of Appeal,” is even thinner
than the previous one. There is a Brandeis opinion in a Prohibition Act case
interpreting the final judgment rule (Cogen v. United States'”) and a Learned
Hand opinion, Miller v. Maryland Casualty Co.,'*® refusing to exercise
appellate review over a jury verdict alleged to have been for a grossly
insufficient amount of damages.

The remainder of the book is devoted to the jurisdiction of the United
States Supreme Court. Chapter Seven, “Appellate Jurisdiction of the Supreme
Court,” very deliberately leads off with Ex parte McCardle,"” immediately
and dramatically demonstrating congressional control over that appellate
jurisdiction, even when such control was exercised for the most overtly
political of reasons. This principle was most congenial to Frankfurter’s
agenda, which was to enable the insulation of congressional reforms from
conservative federal judges generally, and especially the “Four Horsemen”

116. Surprising, given the incredible range of problems that can arise when two courts have
jurisdiction over the same subject matter.

117. 223 US. 1,59 (1912).

118. 241 U.S. 211, 217, 221-22 (1916).

119. 28 U.S.C. § 2283 (2000).

120. 260 U.S. 226, 235 (1922).

121. 262 U.S. 77, 88-89 (1923).

122. 276 U.S. 36 (1928).

123. 254 U.S. 175 (1920).

124. Id. at 186.

125. 278 U.S. 221 (1929).

126. 40 F.2d 463, 464 (2d Cir. 1930).

127. 74 U.S. (7 Wall.) 506, 513-14 (1869).
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(McReynolds, Butler, Van Devanter, and Sutherland). Then, after three
opinions on the technical propriety of mandamus, the chapter launches into the
subject of reviewing state court decisions. Martin v. Hunter’s Lessee'™ is of
course first. It is perhaps significant that Justice Johnson’s concurrence is
reprinted extensively, emphasizing that the Supreme Court has power only
over the people and subject matter involved in the lawsuit, and not over the
state court itself. If Justice Johnson’s separate opinion was not a sufficient
reply to Justice Story’s exertion of federal judicial power in Martin, Murdock
v. City of Memphislzg provided further rejoinder. State courts could be the only
authoritative expositors of state law.

Outside of Martin and Murdock, the most important cases in this section
are Dahnke-Walker Milling Co. v. Bondurant,"® King Manufacturing Co. v.
City Council of Augusta,"! Cuyahoga River Power Co. v. Northern Realty
Co.,132 and Broad River Power Co. v. South Carolina.'*® Each one was an
important platform for Frankfurter’s remonstrance against federal interference
with state economic reforms. In Dahnke-Walker, the majority held that the
case was properly before the Court on a writ of error."** The state court had
upheld a Kentucky statute placing conditions on out-of-state corporations
doing business in the state. Justice Brandeis (the Kentuckian) dissented,
arguing that the Court had construed the jurisdictional statute far too liberally;
this sort of case could be heard only on writ of certiorari." King
Manufacturing involved a municipal ordinance fixing utility rates."”® The
question was whether such ordinance constituted a “state statute” within the
meaning of the jurisdictional statute.” The majority held that it did, though it
upheld the constitutionality of the ordinance on the merits.”*®  Justices
Brandeis and Holmes dissented, again arguing that such a case could be raised
only on writ of certiorari, and not as a matter of right pursuant to a writ of
error.'” Cuyahoga River Power was dismissed for want of jurisdiction
because of the presence of an independent and adequate state ground.I40 The
same occurred with Broad River Power, although the disposition on rehearing

128. 14 U.S. (1 Wheat.) 304 (1816).

129. 87 U.S. (20 Wall.) 590 (1875).

130. 257 U.S. 282 (1921).

131. 277 U.S. 100 (1928).

132. 244 U.S. 300 (1917).

133. 281 U.S. 537, aff’d on reh’g, 282 U.S. 187 (1930).

134. Dahnke-Walker, 257 U.S. 282, 290.

135. 1d. at 293 (Brandeis, J., dissenting).

136. King Mfg. Co. v. City Council, 277 U.S. 100, 101 (1928).
137. Id. at 102.

138. Id. at 114-15,

139. Id. at 116 (Brandeis, J., dissenting).

140. Cuyahoga River Power Co. v. N. Realty Co., 244 U.S. 300, 304 (1917).

HeinOnline -- 53 St. Louis U. L.J. 791 2008-2009



792 SAINT LOUIS UNIVERSITY LAW JOURNAL [Vol. 53:779

clearly revealed the fault lines on the Court.""' The South Carolina Supreme

Court had ordered the utility to resume operation of a particular line in
Columbia."? The utility claimed that it would lose money if it were forced to
do so, and that such losses would constitute a deprivation of property without
due process. The Four Horsemen were willing to dismiss for want of
jurisdiction only after examining the merits, which revealed a shaky factual
basis for the constitutional claim.'® Holmes, Brandeis, Stone, and the Chief
Justice stood by the Court’s original dismissal,'** which purportedly had not
inquired into the strength of the merits, but rather only determined that the
judgment was supported by a state ground that was “substantial.”'** In each of
these four cases, there was no mistaking the editors’ normative take.
Businesses challenging reform measures in state court could not be given an
automatic appeal to the Supreme Court. If they could demonstrate a true
likelihood of constitutional violation, the Court could always review by way of
certiorari.

For the sake of completeness, Chapter Eight covers the original jurisdiction
of the Supreme Court. The first case is Marbury v. Madison.'*® To the
uninitiated reader, the case’s significance in American jurisprudence would be
completely unapparent. The opinion was edited down to two and a half pages.
The facts were compressed into a single paragraph. The excerpt ends with
“and it becomes necessary to enquire whether a jurisdiction, so conferred, can
be exercised. . .. The rule must be discharged.”'*’ The entire discussion of
judicial review is missing. The case is in the book for a single purpose, which
is to illustrate the historic difference between original and appellate
jurisdiction. There is virtually no mention of Marbury anywhere else in the
book.

It is certainly true that the majesty of Marbury’s dicta does not match its
doctrinal reality. “It is emphatically the province and duty of the judicial
department to say what the law is” connotes a false exclusivity. It also
suggests a license to discourse on the law at will. But Marbury can just as well
stand for the proposition that constitutional adjudication is warranted only as a
last resort, when a claim of vested rights runs headlong into an otherwise valid
legislative enactment, and there is no other way to resolve the claim. In that

141. See Broad River Power Co. v. South Carolina (Broad River IT), 282 U.S. 187, 192-93
(1930).

142. Broad River Power Co. v. South Carolina (Broad River I), 281 U.S. 537, 539 (1930).

143. See Broad River II, 282 U.S. at 192-93.

144. Id. at 193.

145. Broad River 1,281 U.S. at 548.

146. 5 U.S. (1 Cranch) 137 (1803).

147. FRANKFURTER & KATZ, supra note 47, at 692.
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light, Frankfurter’s choice to reduce Marbury to a technical apercu on original
jurisdiction is remarkable.

Only one other case merits mention. Georgia v. Tennessee Copper Co.'®®
was a bill in equity filed by the State of Georgia in the United States Supreme
Court, seeking “to enjoin the defendant Copper Companies from discharging
noxious gas from their works in Tennessee” into Georgia airspace. Holmes
spoke for the majority, granting the injunction, and placing states on a quite
different footing (standing?) than private litigants, at least for certain
purposes.'®® “The case has been argued largely as if it were one between two
private parties; but it is not,” Holmes wrote."® “The very elements that would
be relied upon in a suit between fellow-citizens as a ground for equitable relief
are wanting here. The State owns very little of the [affected] territory . ...
This is a suit by a State for an injury to it in its capacity of quasi-sovereign.”"'
Frankfurter could see the structural importance of this case. State sovereignty
did not only mean immunity from suit or from certain types of.federal
legislation; it meant special privileges as a plaintiff in a federal court of equity.
Justice Stevens finally seized on this insight exactly a century later in
Massachusetts v. EPA.'>

m

To my eye, three things stand out about the Frankfurter and Katz text.
First, it is as much a book about political theory—and only secondarily about
procedure—as a writer could get away with under the circumstances. Most of
the material is about structural protection for the decision-making authority of
Congress, state legislatures, administrative agencies, or state courts, rather than
about what strategic advantages counsel might secure, or about the protection
of the integrity of adjudication for the benefit of litigants. It is hard to imagine
a pedagogic text much more overtly aimed at political theory and less at the
timeless principles of common law adjudication, given the Langdellian
orthodoxy that still largely held sway at Harvard in 1931.13

Second, the book has a readily discernable normative take. In a day when
“notes and questions” were not generally available to rebut the rhetoric of a

148. 206 U.S. 230, 236 (1907).

149. See id. at 237.

150. Id.

151, Id.

152. 549 U.S. 497, 518-19 (2007).

153. It is true that Frankfurter’s course on ‘“Public Utilities” was famously unstructured. “We
were not learning law,” Parrish quotes one student as saying. PARRISH, supra note 3, at 66.
“[TIhat was not our business. We were gaining some measure of understanding of law that both
reflected and shaped a nation’s growth—some understanding of its method and some appreciation
of its content.” Id. Another student devoted a poem to the course: “You learn no law in Public
U/That is its fascination/But Felix gives a point of view/And pleasant conversation.” Id. at 65.
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wrongheaded majority opinion, the editors made their views known by the
selection of certain opinions and by giving full exposition to certain dissents, a
very large number of which were written by Holmes or Brandeis. The book is
fair, in the sense that the big cases cutting against Frankfurter’s view of federal
judicial restraint are generally included (Marbury aside). But one is left with
few doubts about what that view is.

Third, it is clearly a book about the federal judiciary’s place in the
structure of American constitutional government. By volume and emphasis,
the book gives pride of place to separation of powers over federalism, but
whatever order they are given, they are the two structural principles around
which the text coheres.

Each of these three features raises an issue for the future of the Federal
Courts curriculum. Should the course primarily be one about political theory,
or should it primarily be one about federal court procedure? Most of our
students, after all, are not going on to be academics or statesmen. This issue is
a microcosm of a larger dilemma that American law schools have faced for a
long time: practice or theory? At the top schools, at least, theory has won the
day. This is hardly the place to settle such a huge question. Suffice it to say
that treating the Federal Courts course as primarily about American political
theory ought to be no more controversial than teaching criminal law out of the
Model Penal Code or teaching tort law as a vehicle for social control. Of
course, theory and practice are not always mutually exclusive, and surely there
is room in the course for some discussion of procedural rules that have little
structural import. But if there is to be a serious attempt to examine the
structure of American government systematically—even through the eyes of
federal courts—it is hard to see room for such doctrines as venue, court of
appeals jurisdiction, the Tidewater problem, joinder, service of process,
interpleader, interdistrict transfer, and attorney’s fees. Indeed, the complexity
of recent official immunity and federal habeas corpus doctrine threatens to
overshadow their structural importance. And it has been decades since an
Anti-Injunction Act case has had important political overtones.

On the matter of normative take, I see room for individuality. My personal
experience is that most students (at Hastings, at least) are conventionally left-
liberal and therefore are sympathetic to criticism of the restrictive justiciability,
procedural due process, and habeas corpus decisions of the Burger, Rehnquist,
and Roberts Courts. They of course expect to be clear on where the agreed-
upon doctrine ends and criticism begins, and they also want to know the best
arguments supporting these restrictive doctrines. But they tend to grow
impatient with what they correctly perceive as an artificial effort to give
perfectly equal time to the supporting and detracting arguments. At the other
end of the spectrum, a very heavy-handed approach will stifle legitimate
discussion and questions from all but the most intrepid or confrontational
students. One possibility would be to have a meticulously balanced text with a
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clearly opinionated instructor, or vice-versa. In the end, so long as there is full
disclosure, almost any of these approaches can work.

Finally, what of my observation that the Frankfurter and Katz book is
about the place of the federal courts in American constitutional government?
If the course is essentially one about federal judicial power vis-a-vis the other
branches and the states, then perhaps it should be one part of a three-semester
course in Constitutional Law (which might be renamed something like
American Constitutional Government). Much of the Federal Courts
curriculum is already taught in the “structural” part of Constitutional Law, but
not in much depth. Better to break out those issues directly pertaining to
federal judicial power and put them in a separate semester. But it should be
made clear that federal judicial power is part and parcel of a larger system of
decision-making allocation under the Constitution.

So I conclude this essay with a proposal. Turn the two-semester course in
Constitutional Law into a three-semester course. The first semester would
cover the federal judicial power, including the foundation of judicial review,
subject matter jurisdiction (including supplemental jurisdiction and removal),
the justiciability doctrines, jurisdiction stripping, federal common law, the
Eleventh Amendment, concurrent jurisdiction (featuring abstention), and
independent and adequate state grounds. As suggested above, I would leave
topics like joinder, venue, interpleader, intervention, service of process, and
interdistrict transfer to courses like Civil Procedure and Complex Litigation. (I
would also leave territorial jurisdiction to Civil Procedure, as it has fewer
structural implications than subject matter jurisdiction.) The second semester
would include congressional power, executive power, preemption of state law,
the relationship of the Commerce Clause to federalism, and the relationship of
congressional power to executive power with respect to foreign affairs. The
third semester, of course, would cover individual liberties.””* I would then
eliminate “Federal Courts” as a separate course, leaving such topics as Section
1983 and habeas corpus to a course on civil rights.

I do not claim that this proposal is in some way mandated by the
Frankfurter and Katz text, or that the idea of making the course cohere around
“federal judicial power in constitutional government” is original to Frankfurter
and Katz. Every Federal Courts casebook on the market today displays that
basic emphasis (although many of those books contain topics that are more
procedural than politically structural). I do claim that portraying the federal
judicial power not in isolation, but explicitly as one component of an endlessly
complex and largely fluid system of constitutional government, is the format
that would do the greatest justice to the Frankfurterian idea.

154. I realize my proposal is unlikely to be adopted because it entails pushing “individual
rights” to the second year of law school.
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