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responsibility for student learning without taking successes and failures
personally. Disciplined reflection on teaching can help to maintain that
balance.'”

2. High Expectation Silence and Space

Many law faculty teach through Socratic dialogue.'®® Although this
teaching technique has been criticized for its effect on classroom climate, there
is nothing inherently negative in the technique.'®’ It is the use of the technique
that influences classroom climate. When used with respect and consistency,
and especially when used in combination with other appropriate teaching
methods, the Socratic technique is commendable.'$? However, this dialogue is
rife with opportunities for negative differential treatment of students.

One variable in dialogue that is very likely to reflect differential
expectations is the amount of silence available to students.'®® Teacher
behaviors reflecting low expectations include waiting less time for students to
answer questions, interrupting more quickly during student pauses in answers,
and waiting less time after their answer to respond. Research into wait time
indicates that most teachers wait “one second or less” for a student to reply to
a question and an equally brief period before they react to the student’s
answer.'® Despite solid research supporting this statistic at all levels of
teaching, I found it difficult to believe until I watched, with stopwatch in hand,
videotapes of my own teaching.

Increasing wait time has extraordinary benefits. The increase need not be

dramatic; increasing wait time to only five seconds can result in different
student and teacher behavior.'%° Consistent use of increased wait time results
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in more students responding more often, with more complex and better
supported answers and greater confidence in those answers.'® Teachers who
wait longer after student responses ask more complex and better
articulated—though fewer—follow-up questions. Those questions exhibit more
flexibility in making use of the student’s response.'®” On the other hand, the
rapid reward response to a student’s answer (“Yes, right. [restate student
answer, go on to next topic]”) can often stifle learning.'®® Thus, increasing wait
time is a high-expectation teaching methodology easily monitored in the
classroom—simply watch the clock.

Two caveats are in order here. First, wait time increases the quality of
responses only if the questions asked are clearly constructed. Let students know
they can always ask for rephrasing or clarifications, rather than sit in confusion
trying to puzzle over the question instead of the answer. Teachers should also
construct questions carefully to match learning goals. Questions that require
only rote recitation of information do not challenge students and may even
communicate the message that class time needs to be spent checking whether
students have read their assignments. Effective classroom questions should aim
primarily at analysis, synthesis, and evaluation, and should be carefully
constructed and clearly communicated.

The second caution regards the negative effect of wait time if students
perceive it as oppressive. Long periods of silence are uncomfortable for most
people.'® Increasing wait time works best if students are informed of your
purpose in the teaching technique, have an opportunity to ask for help or be
excused from answering in some consistent fashion that does not undermine
overall expectations, and have an opportunity to truly think during the wait
time."”® One useful technique for complex analytical questions is the “think,
pair, share” technique, in which the teacher asks a question, instructs students
to think or write out an answer (for a few seconds or up to two minutes), and
instructs students to speak with the person next to them about their answer.'”!
Only then does the teacher call for responses from the class as a whole.

In addition to creating some space and time in the classroom, faculty
should consider providing space and time during the semester. In the rhythms

166. CAZDEN, supra note 77, at 94.

167. Id.

168. Duncan & Southon, supra note 157.

169. Polly A. Fassinger, Understanding Classroom Interaction: Students’ and
Professors' Contributions to Students' Silence, 66 J. HIGHER EDUC. 82, 94 (1995).

170. BLIGH, supra note 115, 93-94.,

171. For more on this and a wide variety of other techniques for cooperative work or
other active learning strategies in the classroom see MERRILL HARMIN, INSPIRING ACTIVE
LEARNING: A HANDBOOK FOR TEACHERS 32-33 (1994).



120 GONZAGA LAW REVIEW [Vol. 38:1

of learning, students need time to stop and grieve the loss of old certainties, to
reflect and apply their new learning before moving on to more, or simply to
rest.'”? Yet, few law school schedules realistically provide for space, reflection,
and rest. A teacher can provide these respites by building into the syllabus
some end-of-unit review problems, guest lecturers to reflect upon a topic or
theme, or other activities designed to provide closure and breathing space in the
learning cycle. Faculty often neglect such space because of concerns for topic
coverage. Yet, if the teacher is focused on student learning, rather than facuity
teaching, the teacher soon recognizes that no realistic coverage is obtained
when students are left behind by an unrelenting educational pace. This is not
even about a trade-off between depth and breadth,; rather, the trade-off becomes
student learning or not.'"

B. Increasing the Heat: Raising Expectations
for Student Learning

A warm socio-emotional climate sets the stage for a high-expectation
teaching and learning experience. Within such a climate, a teacher can increase
the opportunities for student challenge and engage students to meet those
challenges. Accordingly, nearly equal to climate in significance is input. That
is, what learning experiences do we require of our students? More written
assignments, more sophisticated analysis, and more opportunities for
application of knowledge are the input behaviors that, coupled with more
opportunities for formative assessment of learning, translate into higher
achievement.'™ Thus, in this section, I address the relationship between socio-
emotional climate and high-expectation behaviors, examining in particular the
dilemmas presented in differentiating between demand and expectation, in
choosing the appropriate level of challenge we present for student learning, and
in clearly, consistently, and equitably communicating those challenges to
students.

Sometimes faculty speak as if the need for higher expectations is
incompatible with the need for a warmer emotional climate in the classroom.
It is as though teaching must be emotionally tough in order to be intellectually
challenging. Efforts to bring authentic, emotional warmth to teaching become
confused with mere pandering to “mewling infants who care only for their own
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warm bottle, and look not beyond the next feeding.”'”

Clearly there is a delicate balance between support and challenge, but the
two are not antithetical. Lowered standards or minimal expectations need not
result from a respectful and supportive relationship with students. Indeed, such
a relationship is crucial to student willingness to engage in dialogue. Teachers
most effectively develop thinking skills in their students by creating a
“cooperative classroom condition where experimental ideas can be risked,
alternative hypotheses explored, and answers changed with additional data;
where value is placed on creative problem-solving strategies rather than on
conformity to ‘right’ answers.”'’® Just as in the attorney-client context,
participatory relationships are not inconsistent with challenge or effectiveness,
they only require a surrender of some control and increased open
communication.

It is easy to confuse higher expectations with higher standards or more
rigor, which can refer to anything from grading guidelines or classroom
behavior management to active learning techniques. Expectations and demands
are not the same. High goals, standards, and demands do not, by themselves,
indicate high expectations (the belief that students can meet these goals,
standards, or demands). Demand is a mediating behavior in which higher
expectations translate into higher achievement.'” If teachers demand that
students produce more and higher quality work, do they also believe that
students can do so?

Often when faculty speak of expectations, however, one finds a curious
phenomenon. Expectations become standards and standards become grades.
Yet, to communicate higher expectations and motivate students to greater effort
we need not, and likely should not, make every learning experience translate
into a grade. The irony of using grades to motivate students toward higher
expectations is that the focus on the distribution of those grades can undermine
the communication of high expectations. Concerns over grade inflation may
reflect a concern for lowered expectations.'” Yet the curves for grade
inflation—mandatory curve, for example—are ones that, for the class as a
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whole, communicate quite mediocre expectations.'” Teachers expect—even
require—only a small percentage of the class to excel. Comparative grading
also communicates mediocre expectations for the teacher, as it excuses faculty
from defining the knowledge and skills representing competent or outstanding
learning. Teachers cannot, therefore, use grades as a measure of their
teaching.'®

To raise expectations, teachers must be confident that assessment systems
will truly reward students who meet those expectations. That is not to say that
teachers can necessarily expect the same level of performance from all
students. Teachers can, however, expect more from many and can define
expectations for all students clearly and objectively. How much can teachers
expect? There is a danger of pushing the expectancy effect too far. When
demands are based on exceedingly high expectations, the credibility of the
source of these expectations themselves may be eroded and may actually
undermine performance.'®!

Teachers can best increase the content and skill levels of the goals set for
students, not necessarily by increasing the quantity of learning as much as the
quality of the learning and the clarity with which learning goals are
communicated. The teacher must set specific, concrete, and realistic goals for
student achievement. This task requires having an intellectual definition of
courses with a clear vision for student learning. Only then, can teachers match
course objectives, assignments, and teaching methods to the goals established
for students.'®

Teachers must also state their expectations clearly, consistently and with
intellectual integrity.

If learning is suffused with ambiguity, if students are unsure what is
expected of them and by what criteria their efforts are being judged, they
will probably mistrust teachers and resist their instructions and entreaties.
... [TThe perception of ambiguity—of being unsure what teachers want or
expect and of suspecting that they hold secret agendas—is . . . one of the
most demoralizing factors for students.'®®
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The teacher must then follow through with teaching behaviors consistent with
these expectations. Consider class participation. Faculty often speak of feeling
as though they are pulling teeth to engage students in classroom discussions. '3
Yet, what language is used to communicate expectations for classroom
participation? Has the teacher explained why student participation in class is
expected? Obviously, teachers will have a difficult time explaining why they
expect students to participate in class if they have not explored for themselves
why this participation is important. Having arrived at that understanding,
classroom behavior must be consistent with the goal.

In communicating goals to students, a teacher should repeat these
expectations to them in a variety of ways to reach the different learners.'®* The
teacher can let students know that the goals are challenging, while
simultaneously communicating the expectation that success is within the reach
of all students who commit the effort to achievement. At the same time, the
teacher should not be unwilling to call students on their half-hearted efforts.

As difficult as it is to balance support and challenge with any one student,
with an entire class of students no one set of learning goals can provide the
optimum balance. Thus, it should be communicated that learning goals are
learning floors, not ceilings for learning, while taking care to keep that
expectation floor consistent for all students. For example, teachers generally
conclude that class participation is important because they want students to
develop certain abilities to articulate their reasoning. However, do teachers
expect only rote answers from some students but more complex analysis from
others? Thus, for example, while the rolling ball method of calling on students
in each class by seat order may create some disincentives for students who are
not next to be fully prepared, it does have significant advantages in avoiding
any negative differential treatment in opportunities for output, gives students
an opportunity to show their best efforts in class preparation and participation,
and avoids the oppressive climate that many students feel from being a random
target.

Not every learning opportunity should be required. Certainly not every
learning opportunity should be part of the summative grading process, though
there should be opportunities for formative feedback. If teachers are to

184. See, e.g., Stephen J. Shapiro, Teaching First-Year Civil Procedure and Other
Introductory Courses by the Problem Method, 34 CREIGHTON L. REvV. 245, 260 (2000)
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1987 DUKE L.J. 1122, 1128.
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communicate an expectation that students are self-motivated, self-regulated
learners, teachers should present students with extra-curricular learning
opportunities outside the classroom. While only a few students may follow up
on guidance for further reading or research on topics, the teacher that does so
has provided an important message about the intrinsic value of learning when
that teacher suggests that students can “read more about it.”'%

Most importantly, teachers can encourage students to engage in their own
goal-setting. High expectations for student learning must include the
expectation that students will be self-directed. Yet, this relinquishment of
control is disturbing to some law faculty. Anytime educational policies
encourage faculty to move from “sage on the stage” to “guide on the side,”
protests arise that faculty control is necessary to ensure effective and
challenging education.'®” When students are given the power and responsibility
to formulate their own learning tasks, they approach learning with greater
flexibility, creativity, and sensitivity to nuance.'®® Thus, teachers should
encourage students to independently assess their progress towards achieving
the goals and expectations of our course.'®

Providing guidance to students and opportunities for teaching one another
is an extremely effective method for raising the expectations for the entire class
as well as providing a supportive climate. When peers interact in learning
there tends to be both a cognitive and an affective difference in the approach
to the process by both participants.'” Hierarchies are broken down and
learners view the relationship as a collaborative learning experience. There is
a greater likelihood of empathic response and freedom from constraining
deference which frees students to push the limits of learning.'*’
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V. CONCLUDING THOUGHTS ON EXPECTATIONS FOR LAwW
SCHOOL TEACHERS AND THE PROBLEM OF
RESISTANT LEARNERS

The balance between the heat of greater challenge and the warmth of
greater support is a delicate one depending upon the personal calculus of
students, teachers, subject, and time. Obviously, raising expectations for
students requires raising expectations for teachers. Yet there is another
challenge for many faculty: teachers not only must balance warmth and heat
in our expectations for our students, but also must avoid getting burned in the
crucible of student expectations of teachers. Just as faculty have expectations
for students that influence teaching behavior and the students’ expectations for
themselves, so too students have expectations about teaching that affects their
behavior toward the teacher and the teacher’s self perceptions.

Several accounts of teachers who have tried to increase the warmth and
expectation in their teaching report that their efforts were met with painful
episodes of student resistance.'”* Those accounts often reflect aspects of racial
or gender bias that make the task of teaching more difficult for women and
minority faculty members.'”

To maintain high expectations of students, teachers must be careful not to
simply accept negative stereotypes of student motivation and attitude. Yet
teachers must also consider that some students will have low expectations not
only for their own learning, but also for their teaching. What if a student
expects that law school will replicate the same minimally challenging process
of most undergraduate education; that legal education is a credentialing process
rather than an educational process;'** that law professors will reflect his vision

192. See, e.g.,Pamela J. Smith, Teaching the Retrenchment Generation: When Sapphire
Meets Socrates at the Intersection of Race, Gender, and Authority, 6 WM. & MARY J. WOMEN
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teaching rhetoric courses at the University of Georgia).
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of lawyers as white, male, elites; or that professors who are women,
particularly women of color, will be nurturing but not challenging?'®> Morever,
what if those student expectations are fulfilled by many of the other teachers
in the law school?

What we have learned from expectation research is that these expectations
will produce profound emotional reactions when they are challenged. Recall the
Oak School experiment, which found that students who overperformed were
considered less likeable than those students who achieved at the low levels
expected of them.'*® So, too, it may be that faculty who assert their authority
in the classroom by increasing challenges will face very personal resistance
from these high-bias students.

Even without bias, the process of challenging students is an emotional one.
Anger and grief are a natural consequence of transformative learning.'®’
Particularly in the task of teaching critical reading, thinking, and writing,
students become angry and resentful that their past certainties are being torn
from under them.'”® When that discomfort is presented by a professor whose
very presence challenges the student’s core beliefs of identity and role, the
emotional reaction can be even greater.'”’

Emotional reactions from these high-bias students can result in disruptive
or resistance behaviors in the classroom or even aggressive campaigns to
undermine the teacher’s authority and position in the academy. Teaching
evaluations in particular are often cited as tools for students to express anger
and resentment.’® In addition to the emotional toll of reading anonymous
attacks upon one’s ability, personality, appearance, and sanity, some faculty
face threats to their career because of the institutional reaction to these
evaluations.”®" Many faculty believe that their ratings by students will suffer
if they increase the intellectual challenge of their teaching (the research points
to an opposite correlation)™ or distributing early and strict grades (there is
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some research to support this belief).?”® While most research shows a
connection between student ratings of teaching and overall teaching
effectiveness,”® that same research indicates that student ratings of instruction
“may reflect the nature of the students as much as that of the [instructors].”?*

How can faculty not only balance support and challenge for their law
students, but also protect themselves from the resistance and aggression of
students who resent that balance? First, they must start from a solid basis in
their scholarship. That is, they should have an intellectual definition of their
courses and clearly defined goals and measures of student learning. Reflective
practice can create a solid foothold when we face the winds of student opinion.
Through this reflective practice, teachers can then sort out the justified student
criticism from that which stems from bias or resistance to learning challenges.

Second, teachers should go back to the students, engaging them in dialogue
about their learning orientations and goals. Where there is resistance, teachers
can describe their perceptions of student disengagement or resistance and ask
the students to identify possible sources of that resistance. This dialogue may
allow the instructor to justify learning for low-expectation students in a way
that can affect their own motivations. Through dialogue and reflection, the
instructor may discover routes to learning that were previously overlooked.

Third, teachers should remain flexible and confident. Involving students in
course planning, approaching the same subject from a different angle, or
introducing additional subjects to match student interest and enthusiasm can
often make a dramatic difference in the level of student resistance. “Teachers
who rely on only one teaching method must always expect a hard core of
resisters who are unsympathetic to or intimidated by the approach
concerned.”?%

Ratings and the Evaluation of Teaching, N.W. UNIV., SEARLE CENTER FOR TEACHING
EXCELLENCE at http://president.scfte.northwestern.edu/serve_online.htm (last visited Oct. 1,
2002).
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Finally, teachers should consider that no amount of challenge will be
acceptable to some students. Among any group of learners, some will have a
primary goal of avoiding effort or task.2”’ I suggest that for many law students,
this is not the primary orientation toward learning, but for most law students
it will be true at least some of the time. One must acknowledge the normality
of resistance. For those students whose bias blinds them to learning from some
faculty or whose resistance to learning is intractable, faculty would be well-
advised to avoid unceasing efforts at conversion. One author has adopted the
practice of striking a bargain in which “you accept their right not to learn and
they agree not to disrupt the learning of others.”**® Even for these students,
however, expectation theory tells us that teachers should not lose hope. If
teachers do not believe that all students—even the most biased and resistant to
learning—can be taught, teachers cut short their own ability to achieve
excellence in teaching.
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208. BROOKFIELD, supra note 140, at 161.





