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by Lawrence Friedman

thinking about metaphors—about ways of describing

the law and how law operates in terms that relate the
conceptual to the real. Some of this thinking makes itself
known in scholarship: we often use readily grasped images
and conceitsto illustrate new perspectives on the interpreta-
tion and application of legal principles. But much of this
thinking occurs in the midst of preparation for the classes |
regularly teach, constitutional law and civil procedure.

| have found that a phenomenological approach to
lawyering is helpful for explaining abstract legal conceptsto
first-year law students. Utilizing this approach in civil
procedure, for instance, | select an anecdote from my
practice experience that illustrates the mechanics of a
particular procedural maneuver—say a summary judgment
motion—and discuss the experience from both the lawyer’s
and the judge’ s perspective. But such examples take me
only so far inillustrating the broader concepts; students are
bemused by the war stories but may not fully appreciate the
concerns animating the doctrinal rules underlying summary
judgment determinations.

Civil procedure, it turns out, is rife with concepts that
students find utterly alien. The ideathat formal dispute
resolution could be so elaborately systematized is not
intuitive. The rules themselves, moreover, represent just one
dimension of civil procedure. Many of the subject’s sweep-
ing concepts (personal jurisdiction, subject matter jurisdic-
tion, the Erie doctrine) reflect, in addition to a concern for
procedural order, considered judgments regarding alloca-
tions of authority under the U.S. Constitution—between
Congress and the federal courts, on the one hand, and the
state legislatures and state courts, on the other.

To fully appreciate civil procedure from a phenomeno-
logical perspective, it'simportant for students to understand
how constitutional allocations of authority inform the
application of the rules and related doctrine in aconcrete
factual situation. And that kind of understanding seemsto
reguire a metaphor to capture the imagination of students
who are initially uncomfortable with both the notion of rules
to govern dispute resolution and the divisions of authority
that influence the waysin which the rules operate.

There may be no better place to turn for a phenomeno-
logical approach to understanding the operation of complex
systems than the work of writers on human physiology and
athletics. In The Sweet Spot in Time (Breakaway Books,

I spend no small amount of my time as alaw professor

1998), John Jerome writes about the ability of elite athletes
to consistently locate the “ sweet spot in time,” that moment,
for example, at which abatter’ s perfectly timed series of
movements of muscle and bone and connecting tissue
produces the satisfying crack of bat on ball. An understand-
ing of this phenomenon requires at least some understanding
of how the human body works. Jerome explains that all
human movement isaseries of arcs. “[t]hejoint isthe
fulcrum; the limb, or segment of limb, isthe lever. Compli-
cated movements require the arcs to be linked in series, but
the arc isthe inevitable basic unit, since at least one end of
every segment is attached somewhere.” 1d. at 14.

Now a metaphor beginsto present itself. Thelaw’s
movement—rules applied to facts—may be seen as a series
of arcs. Distinct areas of civil procedure, like subject matter
jurisdiction in the federal district courts, can be portrayed as
aseries of doctrinal levers attached to authorizing fulcra.
The sweep of alever represents the reach of acourt’s
authority in agiven area. Each doctrinal lever is attached to
afulcrum—asource of authority. This system of fulcraand
levers can be represented graphically to illustrate, for
example, the way in which Article 111 of the U.S. Constitu-
tion and the relevant Congressional statutes, 28 U.S.C. 8§
1331, 1332, and 1367, authorize and limit federal subject
matter jurisdiction. Subject matter jurisdiction in the federal
courts might look like this:
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Law' SArc

Continued from page 1

Thefirst fulerum (1) isArticle Il of the U.S. Constitu-
tion, authorizing Congress to allow the federal courtsto
entertain federal question and diversity cases. Thefirst lever
(2) represents the doctrine regarding the extent of Congres-
sional authority to control subject matter jurisdiction, the so-
called “arising under jurisdic-

| sketch this drawing for students after we have
completed the basics of federal subject matter jurisdiction.
When the drawing is complete | show where the hypotheti-
cal cases we have discussed will or will not fall, and that the
length of both levers may have to be adjusted as cases call
for new constitutional and

tion” doctrine for example.
The second fulcrum (3) isthe
basic Congressional legisla-
tion—28 U.S.C. 88 1331,
1332, and 1367—enacted to
implement constitutional
authority. Finally the second
lever (4) representsthe

Though the graphic is reductive, it
allows students to see that the rules
of subject matter jurisdiction are not
arbitrary: they flow fromdiscrete
allocations of authority.

statutory interpretations.
Though the graphicis
reductive, it allows students
to see that the rules of
subject matter jurisdiction
are not arbitrary: they flow
from discrete allocations of
authority. Further, asin any

doctrine implementing those
statutory commands, such as
the standards for determining the citizenship of individuals
and corporations for diversity purposes.

The drawing shows that for afederal district court to
have subject matter jurisdiction over an issue, the case must
fall within the arc of adoctrinal lever—a defined area that
encompasses the “ sweet spot” for jurisdictional purposes, to
borrow Jerome’ s terminology. Any case outside the sweep of
the second lever—such as one (X) involving a contracts
dispute between citizens of the same state—is simply beyond
the jurisdictional authority of the federal district court.

system of fulcraand levers,
the interplay between
authority and rules, and doctrine is not static. When a
plaintiff files suit in afederal district court, the court must
determine anew whether the case falls within the arc of its
subject matter jurisdiction.

Lawrence Friedman teaches at New England School of
Law, and can be reached at (617) 422-74509, or
Ifriedman@faculty.nesl.edu.

Marking Time: Competing Views on Fairness

by Steve Coughlan

you mark that way? Over a period of afew years,

several of usat Dalhousie University adopted what
seemed like arelatively consistent approach to marking our
midterm and final exams. In fact, there turns out to be
differences in the way each of us, as well as colleagues at
other law schools, approach the task. | present these issues
here, not because | think these ideas are novel or innovative,
quite the opposite, | thought they were routine and obvious,
and was surprised to discover how much variation in
approach there was. Where do you fall on these questions?

To clarify the context, the issue hereis marking

anonymous exams when the majority of the exam is based
on responding to hypotheticals. The remainder of the exam
istypically based on short answer questions which test
knowledge rather than analytical skills. Occasionally there
are essay questions. Some of my colleagues favour essay
questions for what seems like the perfectly legitimate reason
that they often test a different kind of understanding, probe
policy issues more directly, and give students with different
types of exam-writing skills a chance to do well on some

I I ow do you mark exams? More importantly, why do

portion. Personally | am less fond of essay questions, on the
rationale that it is more difficult to be objective, and to
demonstrate that objectivity, when marking them. | feel
relatively confident that | could satisfy a student about why
they got a 72% rather than a 75% on a hypothetical. | am
less confident that | could satisfy that student of the same
thing on an essay question, or even that the difference would
be correct.

When we prepare to mark exams we do up an answer
guide. Typically one person will do afirst draft (often
different people for different questions), and we trade them
around. We tend each to make dlightly different final
versions of the answer guide, giving emphasisto the things
that were more important in each of our courses. The guide
has a very wide right hand margin to leave space for
comments since we mark up and put a copy of the guide
with every exam. When the students receive it they can see
pretty clearly what they’ve said, what they’ ve left out, and
what irrelevant things they’ ve included. My own notation
includes checkmarks for points covered, wavy lines for

Continued on page 3
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Marking Time
Continued from page 2

points hinted at or referred to obliquely, and underlining for
points omitted. If there is no notation at all that can also
mean the point was omitted, but sometimes it feels better to
actively say “how could you leave this out?’!

Of course the guideis not “the” answer in the sense
that it is often possible to reach exactly the opposite
conclusionsto those in the guide, but still produce an A
answer. However, it would not be possible to get an A, at
least in the Criminal Law courses | normally teach, without
discussing these particular issues, no matter what conclu-
sion one reached. As aresult, the answer guides sometimes
contain checkmarks because the student has said something
quite different from the answer guide, but in context the
point serves the same function.

One point of disagreement among usis how to divide
up the marks within the answer guide. In a question worth
twenty-five marks, for example, | would most often divide
up them on some basis like five marks for setting out the
elements of the offence and the onus of proof, ten marks for
discussing whether the elements are proven on the facts,
and ten marks for discussing any defenses. Thefirst five are
easy marks, because | want students to understand the
importance of covering the basics and to be rewarded for
doing so. The other sets of ten marks are left fairly open-
ended to provide flexibility in marking; this contrasts with
the possibility of breaking down those marks, or indeed the
entire twenty-five marks, much more precisely. Some
guides (though not typically mine) set out one mark for this,
three for that, two for this, and so on. The more flexible
approach means, for example, that if a student misses one of
the two defenses that needed to be discussed, he or sheis
not automatically going to get five out of ten at best. On the
other hand, leaving the flexibility in seems inconsistent with
my rationale for preferring not to use essay questions, since
the more detailed breakdown is arguably more objective.

Some of my colleagues prefer to mark an entire exam
at atime, believing that this approach gives a better sense of
the student’ s performance. That approach probably makes
giving global feedback easier, but | prefer to mark question
one on every exam, then question two on every exam, and
so on. There are two reasons for this. Firstit iseasier to be

consistent in marking a question when doing the same one
over and over again. It is necessary to mark a half-dozen or
so at first, assigning tentative numbers as akind of calibra-
tion, in order to get a sense of what points everyoneislikely
to get, what subtletieswill go largely unnoticed, and so on.
Having done that, it is much easier to get into a groove,
thinking “here’ s another one who got the basic idea but
missed thisissue and didn’t use the facts quite enough —
seventy-two percent.”

Second, when | mark question two | don’t look at the
mark from question one to avoid being pre-disposed to
expect good or bad things from the answer. | a'so mark
guestion two in adifferent order from question one. | don’t
think it matters whether a paper is marked first or last.
Indeed, sometimes | find halfway through that my “calibra-
tion” exercise waswrong, and that | will clearly end up with
marks that are too low. Nonetheless | continue on the same
“too low” standard, and fix it once I’m done. Just in case |
am wrong in thinking order doesn’t matter though, | mark
the examsin adifferent (and random) order for each
guestion.

On both of these approaches, however, | have col-
leagues who differ. Some consciously choose the highest
marks from question one and mark those papers first the next
time through. Again, they believe that the order of marking
doesn’t matter, but they have a different “just in case’
reaction: if it does matter, it’s most important to give special
attention to the paperslikely to be the top ones, rather than to
the very large group which will probably fall more or lessin
themiddle.

Almost all my colleagues regard marking as the worst
part of agreat job, apoint on which | agree; nonetheless,
everyoneis careful to do it responsibly and fairly. But asin
so much else, there is more than one way to be responsible
and fair. What' syour method?

Seve Coughlan teaches at Dalhousie Law School in
Halifax, Nova Scotia, and can be reached at www.dal .ca.
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TheNatureof Legal Truth

How to teach it to first-year law students - without delving into empiricism or

epistemology - and why it matters so much.

by Brady Coleman

aw students want answers. We don’t give them

many. Instead, we ask them questions and tell

ourselves (usually unquestioningly, and rarely with
the humility of Socrates) that we are “leading them” to the
truth with our careful classroom queries. Who knows,
maybe we are, but | will avoid that particular debate here.
Instead, my claim isthat regardless of one’ steaching
philosophy and classroom style, law students will benefit
from at least a brief and simplified discussion of the nature
of legal truth, preferably early on in their legal education.

Most first-year law students come to law school

believing that the law has right answers. Of course, the law
does have confident responses to most of the infinite
number of questions it might face (is the speed limit here
65 mph, can ateenager

class time to this enormously complex and hotly
disputed subject, so authentic philosophers should
ignore everything that follows lest they recoil at the
necessary superficiality. (I tell the same thing to those
very rare students who have actually read Rorty or
Descartes or anyone in between.) | also tell interested
students to ook up positivism, formalism, and work
by various criticsif they want more.
2. Theface that hard legal questions have no “ulti-
mate” right answersin ajurisprudential sense must
never justify an early suspension of research or
analysis, or excuse alack of rhetorical rigor. Asan
illustration, | remind them that their office memoran-
dum must always contain a very brief one or two
word “answer” at the

run for president under
Articlell of the U.S.
Constitution?) How-
ever, such questions
are settled long before
they make it to the
appellate case reports,
and hence into our
students’ casebooks.
On the other hand, we
need to explain to our
students that the

Whether we realize it or not, we interpret
legal rules with an additional element of
normative evaluation. Our norms about the
law rest on often unstated policies that guide
our interpretation of the legal rule,
or our understanding of the language
used in the legal rule.

beginning of their
“brief answers.” But
the fact that there are
no right answersto
complex legal ques-
tions does not mean
that there are no
answersto legal
questions! They may
write “probably yes’
or “almost certainly
no” in their very brief

resultsin many of

these appellate cases are not right or wrong in the tradi-
tional sense. If the decisionsin cases are neither right nor
wrong, then the discussion of many issuesin first-year
research and writing projects, as well as the analyses
students make in exams, may also be commonly neither
right nor wrong, athough they can be convincing, or weak,
or logical, or baseless, or agreeable or just downright
ridiculous, naturally.

“BUT!” my 1L s howl — especially those with under-
graduate degreesin geology or Japanese, rather than
backgroundsin, say, Dadaism or Derrida— “WHY can’'t we
assert that one party isjust smply right, and the other side
just plainly wrong? Doesn’t the law actually provide
legitimate answers?’

So, after afew semesters muttering abstractions about
empiricism and epistemology that garnered little compre-
hension, | have developed (what | hope is) a more straight-
forward methodology to teach them WHY and HOW legal
truth (particularly in the complex cases they study) is special
and, significantly, how it differs from the nature of truth in
other areas.

Three important caveats precede the discussion:

1. | devote agrand total of thirty minutes of valuable

answersin their
memos; they obviously should not write “who
knows’ or “I don’t have a clue, the law provides no
answers!” Other than grabbing afew easy laughs, this
distinction between nihilism and skepticism may
actually be the best illustration | provide during the
entire discussion.

3. Most judges, in most cases, struggle to achieve the
most |egitimate decision based on a neutral and careful
reading of legal text, and as applied to the relevant
facts. In thislesson | do not want to buttress the
rampant cynicism among contemporary law students
about the political nature of judicial decision-making.
Then again, if they did not possess such cynicism, |
would likely decide to give them some of my own.

After the three caveats, | put the four subheadings
below on the board and then call on the studentsto give me
examples, (“give me some examples of questions based on
human law, scientific law, etc.”) which are usually quickly
forthcoming. | use actual student answers asillustrations
below.

Continued on page 5
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The Nature of Legal Truth

Continued from page 4

1. Questions about human laws

I's beheading someone cruel and unusual punishment under
the 8th Amendment?

Isa*“ bicycle” avehiclefor purposes of the statute “ no
vehiclesin the park” ?

Isaseeing eye dog an “ animal” for purposes of the
ordinance, “ no animals on the beach” ?

2. Questions about scientific laws
At what temperature does water boil ?
What is Newton’s Second Law of Thermodynamics?

What is the equation for Einstein’s Special Theory of
Relativity?

3. Questions about mathematical or logical laws
Isthisequation correct: 2+ 3=5?
What isthe value of pi at the millionth decimal ?
Does this follow accepted syllogistic logic?

Major premise: All mortal things die.
Minor premise: All men are mortal.
Conclusion: All men die.

4. Questions about factual claims

How fast was the defendant traveling when the accident
occurred?

Was the car manufactured in Portland?
Does a beheading cause more suffering than lethal injection?

Then, after reviewing our examples, | tell them (rather
than ask them) that all four categories share three qualities,
but that questions about difficult legal matters are compli-
cated by an additional quality:

What do all four kinds of questions have in common, at
least as possibilities?

1. Uncertainty

Just as we are sometimes uncertain about the answer to
legal questions, we can also be uncertain about the answers
to difficult questionsin the other three categories. (You
might elaborate here, depending on the examples provided
by your students.)

2. Contingency

The answers to our questions can change with new
information. Just as our answersto legal questions change
over time, so too do our answers to factual, scientific, and
even mathematical questions— if the scientific method or
empirical discovery, or logical clarification so necessitates.
(You might elaborate, e.g., Ptolemy’s early view of the

cosmos, that the earth was at its center, was replaced by the
Copernican view, or some other famous example.)

3. Interpretation

Language describing claims about the world need
interpretation: what does “pi” mean in this context? Which
Portland are you talking about? How do you measure or
define human suffering for purposes of the 8th Amendment?

Then, after convincing them that human laws share the
above qualities with the other categories of “laws’ or “rules’
or “claims,” | tell them that human law has an additional
quality that the others do not possess: it is normative.

4. Normative

Norms are values, and they are necessarily political,
and they are necessarily human. Because human laws are
normative and the others are not, legal questions may
contain this extralayer of uncertainty. Whether wereadlize it
or not, we interpret legal rules with an additional element of
normative evaluation. Our norms about the law rest on often
unstated policies that guide our interpretation of the legal
rule, or our understanding of the language used in the legal
rule. (We are often unconscious of the implicit norms
underlying our linguistic interpretation: “ Of course a seeing-
eye dog isnot an animal,” we say; “who wants to keep blind
folks off the beach?”)

Thelaw is created to prescribe human action, not to
describe natural phenomena (science, fact) or define
artificial rules (logic, math), so it has this extra sub-question
of what SHOULD we do? (Not just what IS the case?) That
question isup for grabsin difficult cases, becauseit isa
value-laden question, and we do not agree on the same set
of values. Since we will always disagree on what we
SHOULD do, then there cannot be a“true” answer to legal
guestions in the same manner as there can at least theoreti-
cally bea*“true” answer (even if, for example, it is unknow-
able under current technology) in these other three areas. In
particular, human laws differ from scientific lawsin this
way, and | suspect it isthe comparison to scientific laws that
cause students the most conceptual trouble.

The absence of right answers for many legal problems
isthe cause of much angst — psychological, philosophical,
even moral — for new law students. This particular angst
serves no useful learning purpose, and a quick lesson in the
nature of legal truth isworth adding to afirst-year course or
even to law school orientation. The vast majority of my
studentstell me that the ssmpleillustrations | give them
make it clear why the law is unique. (Unfortunately, many
of them also tell me they now feel like they don’'t have to
read Rorty or Descartes, or anyone in between.)

Brady Coleman teaches at South Texas College of Law
in Houston, Texas, and can be reached at
bcoleman@stcl.edu or (713) 646-2953
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Developing a Student’s “ Thought Monitor”

by Suzanne Darrow-Kleinhaus

Introduction

Some students find answering multiple choice questions
more challenging than writing essay exams, at least there’s
some leeway with essays. When the questions are multiple
choice, you're either right or you're wrong. Because
multiple choice questions are such an integral part of the bar
exam and have come to figure more prominently in law
school exams, students must learn to master them.

Students arrive at the incorrect answer for a number of
reasons. The most obviousisthat they do not know the law.
A superficial or general understanding of aruleisinsuffi-
cient to distinguish between answer choices. Still, students
commit a number of errors that have nothing to do with
“knowing the law” and everything to do with answering a
question correctly.

» Reading comprehension: Students often misread the
guestion — either the question asked, or the factsin
the problem, or both. Sometimes they mischaracterize
the facts. These are essentially reading comprehen-
sion problems where students do not correctly
interpret what they have read.

» Adding facts: Students read into the facts and
sometimes add their own which, of course, altersthe
nature of the problem. Some students do not “add”
facts but see implications that have no basisin the
facts but which lead them astray in their analysis.

* Failureto identify the issue: Studentsignore the
specific question they are asked to address in the
question stem and then allow all the presented facts
in the problem to lead them astray. Since they’ve
failed to identify the “issue” in the problem, they
have no means by which to identify the correct
answer choice.

Itisessential that students learn to detect the errorsin
their own thinking and reading processes and correct them. |
developed a method to help students cultivate this type of
self-awareness when | worked with a bar candidate to
improve her Multistate Bar Exam performance. She
consistently made incorrect answer choices on the MBE yet
responded correctly whenever asked a question about the
law, so apparently she “knew therules.” | realized that to
help her and for her to help herself, we needed to figure out
what was leading her astray. We tried an experiment. |
asked her to read a sentence and tell me exactly what she
thought when she finished reading it. We proceeded
sentence by sentence. Inthisway, | could follow her line of
reasoning and detect any flaws — whether she misread a
word, made an inappropriate inference, or ignored critical
language. | could also tell if something was missing from
her analysis.

Happily, this exercisein directed reading led to an
immediate improvement in her multiple choice exam taking
skills and she passed the bar exam on its next administration.

Once she learned how to monitor what she was thinking, she
was in control of the question and not the other way around.

The following is a process you can use to help students
cultivate the skill of active reading and self-awareness and
thereby improve their exam scores.

The process

Whether we're conscious of it or not, we engage in an
internal, ongoing conversation with ourselves when we read.
When | work with students on analyzing multiple choice
questions, | play the part of the thought police. It happens
simply enough: | give the student a problem and ask her to
read it. After aminute, | ask, “what were you thinking when
you read this sentence?’ And that’s how | get inside her
head.

Wheat followsis a guide to show students how to do it
for themselves. |I've addressed it directly to the student so
it'sasif we were sitting and working together.

Let’s get started by reading areal problem. An example
from apast MBE will work nicely. Thisiswhat to do:

1. Begin by reading the interrogatory and proceed to the

fact pattern.

2. Asyou read, pause after each sentence and write
down exactly what you think. Don’t stop to censor
your thoughts; write them as you have them. To
borrow an old phrase, “go with the flow.”

Note: By committing your thoughts to specific words, you
are forced to be aware of what you are thinking. This
allows you to backtrack and find the errorsin your
thought process should you select an incorrect
answer choice.

3. After you finish reading the fact pattern, form your
own answer in response to the call of the question.

4. Read each of the answer choices and once again write
down exactly what you think. Translate your “answer”
to fit one of the available answer choices.

5. Now read my thoughts on the problem and compare
them to what you've written. Don’t expect them to be
the same, but your thinking should parallel mine.
After al, the same problem should €licit asimilar
analysis, what | found important, you should have
found important, what | questioned, you should have
questioned, and how | responded to each of the issues
raised in the facts, you should have responded.

Here stheproblem:

Peavey was walking peacefully along a public street
when he encountered Dorwin, whom he had never seen
before. Without provocation or warning, Dorwin picked up
arock and struck Peavey with it. It waslater established
that Dorwin was mentally ill and suffered recurrent
hallucinations.

Continued on page 7
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Thought Monitor

Continued from page 6

If Peavey asserts aclaim against Dorwin based on
battery, which of the following, if supported by evidence,
will be Dorwin’s best defense?

A. Dorwin did not understand that his act was
wrongful.

Dorwin did not desire to cause harm to Peavey.
Dorwin did not know that he was striking a person.
Dorwin thought Peavey was about to attack him.

Oow

Here’swhat | thought as| read this problem, sentence
by sentence (my thoughts are in italics in the parentheses):

(First I'll check theinterrogatory.) If Peavey assertsa
claim against Dorwin based on battery, which of the
following, if supported by evidence, will be Dorwin’s best
defense? (Since a person is bringing the suit and not the
state, it'sacivil suit and not a criminal case. |I’'mlooking
for Dorwin’s best defense to battery, so I’d better keep the
rulein mind as| go through this: “ a battery isthe intent to
cause a harmful or offensive contact with the person of
another.” 1I'll belooking for something that negates an
element of battery or possibly self-defense.) Peavey was
walking peacefully along a public street when he encoun-
tered Dorwin, whom he had never seen before. (Nothing has
happened yet, but it may be important that thiswas a
“public” and not a “ private” street but maybe not because
the question stemtells me that Peavey brought the action
against Dorwin in battery so the state is not involved and
it'snot a constitutional issue. Maybe “ peacefully” goesto
provocation and since

understand that his act waswrongful. (Thisoneisn’'t right
because Dorwin doesn’t have to understand his act to be
wrongful to commit battery; he only hasto act with purpose
or knowledge to a “ substantial certainty.” He need only
know what would be the likely consequence of hitting
Peavey with arock.) Choice B: Dorwin did not desire to
cause harm to Peavey. (Thisisjust a variation of A. Even
though a battery is the intentional, harmful or offensive
touching of another, Dorwin need not have intended harmto
be found liable in battery.) Choice C: Dorwin did not know
that he was striking a person. (This sounds funny, but if
Dorwin had no idea—no “ knowledge” — he was striking a
person, then he could not have formed the requisite intent to
dotheact. Thisonemay beit but | need to read D.) Choice
D: Dorwin thought Peavey was about to attack him. (This
sounds like self-defense, which is a defense, but there's
nothing in the facts to lead Dorwin to believe Peavey was
about to attack him. Even assuming Dorwin believed he was
about to be attacked and needed to defend himself, this
answer choice still admits that he committed the battery.
The question asks for the “ best” defense and that’ s one that
says he never committed the battery. 1’1l go with C.)

Choice Cisthe correct answer.

It probably seems asif it would take along time to
think through this problem, but it really doesn’t. Just a
couple of minutes. It takes much longer to writeit, and for
you to read it than it actually takesto doit. That’s because
what | think as | read is so mechanical it happens automati-

cally. It takespractice, but

Peavey never saw Dorwin
before, there’ sno past
history between them.)
Without provocation or
warning, Dorwin picked
up arock and struck
Peavey withit. (Here' sthe
act required for the battery
and | was right about the

If you make the effort to put your
thoughts into some concrete form —
even if it’sjust articulated in your head
—you will remember what you
thought. Words give formto thoughts.

the process can become
automatic for you as well.

I’ ve given you the
guidelines and shown you
how | go about it. Now you
need to practice. | realizeit
won'’t be practical to write
down your thoughts each
time you answer amultiple

lack of provocation. Now

the issue is one of intent. The facts say that Dorwin “ picked
up” arock. Thissounds like he acted with purpose. The
intent element is satisfied not only when the actor intends
harmful or wrongful behavior, but if he acts with purpose or
knowledge to a “ substantial certainty.” Dorwin need not
have understood his act to be “ wrongful” to have formed
the requisite intent: he need only to know what would be the
likely consequence of striking Peavey with arock.) It was
later established that Dorwin was mentally ill and suffered
recurrent hallucinations.

(Onto the answer choices. 1I’'mlooking for Dorwin's
best defense to battery. | know the act occurred, so any
defense will have to negate the intent element or provide for
self-defense, which doesn’'t seemlikely since Dorwin wasn't
provoked or even knew Peavey.) Choice A: Dorwin did not

choice question. But now
that you know what should be going on in your head as you
work your way through a problem, your task isto be
conscious and deliberate during each step of the process.
That way you'll remember what you thought and can go
back and revisit it should you arrive at an incorrect answer
choice. If you make the effort to put your thoughtsinto
some concrete form — even if it’sjust articulated in your
head — you will remember what you thought. Words give
form to thoughts. And oncethere sform, there's some-
thing to remember.

Suzane Darrow-Kleinhausteachersat Touro College,
and can be reached at sdk54@aol.com
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NOt JUSt A StUdy Break: Using Body Heat, Kanye West’s

“Gold Digger,” and South Park To Teach (And Examine!) Wills& Trusts, Family

L aw, and Property
by Assoc. Prof. Diane J. Klein

Consider the following activities:

e Settling in for a movie evening with the steamy
contemporary film noir thriller Body Heat.

e Singing along to Kanye West's recent chart-topping
rap R&B hit “Gold Digger.”

e Laughing out loud at a South Park cartoon episode
about the boys' attempts to stop an Indian casino
from taking over their town.

Three things that sound like fun indulgences for law
students taking alittle break from studying for their Wills &
Trusts, Family Law, or Property exams? Maybe. But these
pop culture gems (and many others) can also form the basis
for challenging essay exam questions and lively review
sessions — that is, if you are one of my students. Using
Hollywood creations in the law school classroom is not just
for Entertainment Law or Intellectual Property courses. It is
also ahighly effective way of fusing your students’ pre-
existing interest in TV, the movies, and popular music with
their nascent understanding of law as asocia and cultural
production in its own right. Furthermore, as was pointed out
quite trenchantly to me many years ago by classics professor
VictoriaWohl (back when we were grad students at Berke-
ley), today’s students' ability to “read” television and movies
as “texts’ is probably better-devel oped than their relation-
ships with printed text. And, of course, it's fun!

Let'slook at my three current favoritesin turn.

“Body Heat” isa 1981 film starring Kathleen Turner
and William Hurt (and a pre-Cheers Ted Danson in avery
funny supporting role). It is best remembered for making the
sultry Turner an overnight sensation, and for its potent
evocation of Hurt's borderline-incompetent lawyer in thrall
to amodern femme fatale. But the film isn't just an exercise
in professiona [ir]responsibility (namely, why it's not a good
ideato get caught up in a plot to murder your client’s
spouse). In fact, the plot turns on a rather intricate applica
tion of the Rule Against Perpetuities in the will-drafting
context, and also of asubsidiary (and little-known) doctrine
called “infectiousinvalidity.” (Perhaps unsurprisingly, the
screenwriter was aformer law student of the late, great Jesse
Dukeminier at UCLA!) Itisintricate enough, in fact, that |
have used a screening of the film as a portion of a Wills &
Trusts exam, with great success.

The questions based on the film are simply two:

(1) Explainthe plot of thisfilm, from aWills & Trusts
point of view.

(2) Could such aplot be carried out in this state?

If you have not seen the film, skip to the star!
Answering question (1) correctly requires recognizing that
Turner’s character deliberately induced the drafting of her
husband’ s will in such away that a RAP-violating provision

is central to the overall plan; explaining how and why the
provision violates RAP; explaining the consegquences of the
violation (that the provision is stricken); and finally,
addressing her use of “infectious invalidity” to produce
intestacy, followed by her inheritance of the entire estate as
the surviving spouse of atestator leaving no issue.

Answering question (2), whether such a plot could be
carried out in the student’ s state, requires applying whatever
Rule Against Perpetuities reform doctrine has been enacted
by the jurisdiction (I have taught in Texas, New Y ork, and
California, each of which takes a different approach).
Typically, because of widespread reform (as well as the fact
that infectious invalidity is not the rule of most U.S.
jurisdictions), the answer to this question is“no.” Students
are then to explain what would happen if the facts of the
case occurred in their home state. This also ought to involve
abrief discussion of the “slayer’s statute,” which does not
allow someone who kills atestator to inherit from her victim
(although here, she manages to get the lawyer convicted and
escapes with the loot).

The questions themselves are quite simple and straight-
forward; thisisintended to counteract the sometimes unbal-
anced reaction of students to such an unconventional exam. |
have used this film as the in-class portion of afinal exam,
airing during the first two hours of athree-hour exam period
and giving students one hour to answer the question. (1
generally also bring popcorn for everyone.) | have also used
it as a take-home exam question, reserving the in-class
examination period for a more “conventional” exam. Either
way, students find it unforgettable.

% Kanye West’s song “ Gold Digger” (with Jamie
Foxx) was ubiquitous in 2005; its second and most legally-
dense verse is reproduced below:

“18 years, 18 years

She got one of yo' kids got you for 18 years

| know somebody payin’ child support for one of hiskids
His baby mommas car and crib is bigger than his

You will seehimon TV Any Given Sunday

Win the Superbow! and drive off in a Hyundai

Shewas s pose’ to buy ya shorty TY CO with yamoney
She went to the doctor, got lipo with ya money
Shewalkin’ around lookin’ like Michael with ya money
Should of got that insured, GEICO for ya moneeey

If you ain't no punk, holla*“We Want Prenup!”
“WEWANT PRENUP!,” Yeaah

It's something that you need to have

Cause when she leave yo' ass she gon’ leave with half
18 years, 18 years

And on the 18th birthday, he found out it wasn’t his!”

Continued on page 9
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Not Just A Study Break

Continued from page 8

That we have reached a point in our history at which a
traditional African-American musical device like call-and-
response can be used to refer to this premarital planning
device as a“prenup,” on the assumption that the entire class
of listeners will know what is referred to, isitself quite
remarkable. But there's more here, much more. Some of the
family law issues raised by the song include (1) the duration
of the child support obligation; (2) the lifestyle standard
used to calculate child support (can a pro football player be
reduced to driving a Hyundai ?); (3) the expenses to which
child support can permissibly be applied (“car and crib,”
yes, “TYCQO” (toys), yes, but “lipo”? no); (4) the relation-
ship between child support and the division of community
property during a divorce (“when she leave yo' ass she gon’
leave with half"); (5) the scope of prenuptial agreements,
and (6) the significance of a determination, at the termina-
tion of the child support obligation, that the man who paid
child support is not the child’ s biological father. The song
also raises theoretical and policy issues about race, gender
and law, gender-based power (a theme running through the
entire song which, after all, is called “Gold Digger”), and
financia responsibility for nonmarital children. It isarare
family law or community property essay question that can
manage to do all thisin fewer than 150 words. And unlike
any essay question I’ ve ever written, my students already
know all the words!

Finally, for those of us who teach first-year property out
of the Dukeminier casebook, the South Park episode entitled
“Red Man's Greed” seems almost tailor-made for the course.
The casebook begins with Johnson v. M’ Intosh, an 1823
U.S. Supreme Court case arising from competing pre-
revolutionary claims to land between grantees claiming
under a prior grant from the local Native American tribes,
the Illinois and the Piankeshaw, and subsequent grantees
claiming under the predecessor of the United States Govern-
ment itself. No sooner are students introduced to one
traditional maxim of Anglo-Saxon property law — “first in
timeisfirst in right” — than they encounter another, “might
makes right,” particularly as it played out on the North
American continent. The very end of the Dukeminier
casebook focuses on the constitutional doctrine of “takings,”
and includes some very recent, headline-grabbing cases like
Kelo v. City of New London. The South Park episode entitled
“Red Man's Greed,” which first aired April 30, 2003,
brilliantly and hilariously fuses the two issues.

Matt Stone and Trey Parker create afunny and scathing
send-up of the colonization and conquest of North America,
by turning the (gaming) tables. Thistime, it is the casino-
operating Native Americans whose greed stimulates a land-
grab, even including the destruction of the town of South
Park in order to build “a superhighway, built from Denver
right to our casino!” To carry out this plan, according to
Mayor McDaniels, “[t]he Native Americans have purchased
the land out from under us,” and even “bought the bank,”

although they offer the residents “retail values on your
homes.” The South Park residents attempt to parlay the
$10,000 they receive in the forced sale into more than
$300,000, the amount needed to buy back the town — but
after winning once at roulette, they let the bet ride and lose it
al. All that remainsisto stand in front of the bulldozers (to
the tune of Pat Benatar’s“Love Is A Battlefield”). Much of
the political humor of the episode derives from its historical
quotations and reversals — the Native Americans mali-
ciously provide the South Park residents with SARS-infected
blankets (survival rate of SARS: 98%); Stan Marsh, one of
the South Park kids says, “Just because you have a piece of
paper saying you own it doesn’'t make it yours. We grew up
here. Our parents grew up here. We shop at that Wal-Mart,
and eat at that Chili’s. We take fish from the streams and
bread them and freeze them to make fish sticks. Thisis not
just atown, it is our way of life.”

Asistypica of the show, the episode is dense with
jokes, alusions, and historical references (as well as, of
course, obscenity, profanity, and scatology), which implicate
at least the following property-law issues: (1) how isrea
estate used to secure aline of persona credit? (as Gerald
does at the casino); (2) what happens if someone defaults on
aloan secured by his family’s home? (Gerald again); (3) do
we have preferences among land uses, and how do we
embody them in law? (casinos and highways, or homes, Wal-
Marts, and Chili’ s restaurants?); (4) is the most profitable
use of land always its highest and best use? (as Chief Runs
With Premise putsit, “if we do not build a superhighway, our
casino might stop seeing profits.”); (5) under what circum-
stances, if any, can people be forced to sell their homes and
take what is offered? (as Stan’ s father Randy says, “ Stanley,
we don’'t have a choice. The Native Americans own South
Park now. We have to take what they’ll give us for our
homes.”); (7) how is the price set in aforced sale of real
property? (8) what are the limits on the legitimacy of
government action respecting property: isit ever proper to
resist with force? (Mr. Mackey: “It’s over, Stanley. What else
can we do?’ Stan: “We can stay. And fight.”)

| can think of at least three different ways to use this
cartoon: as an introduction to the course, as part of ayear-
end review, or as an in-class or take-home essay exam
question. As an introduction, the episode might be aired (it
runs approximately twenty-two minutes), and students asked
to identify as many property law issues as they can. Pre-
sented at the end of the coursein areview session, during a
timed in-class exam, or as part of atake-home examination,
students could be asked essentially the same question, but
obviously expected to identify more issues, and identify
them more precisely, than they could have done months
before. Property students at the end of the course can also be
invited to comment on the accuracy and subtlety with which
the legal issues are handled by the show — i.e., could the

Continued on page 10
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Continued from page 9

tribe “purchase the land out from under” the townspeople?
Would eminent domain be available? And so on. If desired,
students could be provided with a copy of the script.

All three of these popular entertainments — Body Heat,
“Gold Digger,” and “Red Man's Greed” — have the power
to surprise, delight, and teach your students, and bring alittle
interdisciplinary flair to your classes. After al, there'sno

business like show business.

Diane J. Klein teaches at La Verne College of Law,
Ontario, California, and can be reached at
diangjklein@aol.com

Educating Students about the Critiquing
Processin a Lawyering Skills Class

by Joel Atlas

ecently | held a series of twenty-minute appoint-
R ments during which | diagnosed problems and

proposed a treatment plan. No, | am not a physician,
and the recipients of this information are not patients. | am a
teacher of lawyering skills, and the recipients of the plans are
first-year law students to whom | recently returned a memo-
randum-writing assignment. The range and content of the
students' reactions was fascinating: some seemed perplexed
that their work was not

be minutia. It may be helpful for the teacher to give concrete
illustrations about how the improper placement of aword
within a sentence may obfuscate the meaning of the
sentence and may even spawn litigation. It may also be
helpful to relate your own experience with receiving
feedback. For example, | have reported to students that,
when | was ajunior attorney, the length of my supervisor’s
comments on my work product sometimes rivaled the length
of that product. Also

among the best | had ] ] ] beneficial may be
ever seen; some ... | view the uncovering of a student’swrit-  having one'steaching
seemed dismayed that, : e : : . assi stants speak to the
for thefirg time, their 1NG difficulties as a teachi ng opportunity, and g gents sbout their
work had been judged | encourage students to view these revela- OWn responses to

to be merely average; receiving voluminous

and others seemed
delighted that they need

tions likewise as learning opportunities.

comments; students

not seek atuition
refund. Whatever the reaction though, providing a critical
assessment of another’s work is never smple.

Many law students have informed me that prior to law
school they rarely, if ever, had their actual writing critiqued
extensively. Indeed, for most law students (depending on
their undergraduate specialty), their teachers' past comments
were primarily addressed to the substance of the paper,
rather than to the words used to present the information. Not
only would a stray comma or a misplaced modifier usually
go undisturbed, but even the substantive comments were
often merely aterse notation in the margin such as “good
point.” The extreme performance anxiety of first-year law
students along with the alien experience of receiving
copious comments on their writing creates a potent, and
potentially paralyzing, potion for stress.

With that as a backdrop, lawyering skills teachers ought
to educate students about the process of critiquing they will
experience in alawyering skills course. Because of the
importance that attorneys be detail-oriented, students need
to understand at the outset of the course that they will
receive comments that may appear to an untrained learner to

can thereby see that
successful, upper-class
students have undergone the same process. Finally, students
seem comforted to hear that the work of all studentsin the
course, whether strong or weak, will receive thorough
comment.

| also ask my students to try to develop a healthy, non-
antagonistic relationship with the process of critiquing. Asa
teacher, | view the uncovering of a student’s writing difficul-
ties as a teaching opportunity, and | encourage students to
view these revelations likewise as learning opportunities.
After all, both teacher and student would agree it is best that
a student’ s weaknesses be exposed and addressed during law
school rather than when one begins working as an attorney.
Of course, to improve the chances that students will appreci-
ate, rather than fight, the critiquing process, a teacher must
be sensitive to the cumulative and potentially harmful effect
of even constructive criticism and be sure to both note
students’ strengths and to praise their improvement.

Joel Atlasteaches at Cornell University, and can be
reached at joel-atlas@lawschool .cornell.edu
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[From] TheLearned Hand

1. Howdo you effectively assess whether students
aretruly learning and which technique works best for the
classasawhole?

| use several strategies and tactics to obtain diagnostic
and formative assessments about the students’ learning
during a course. The success of each technique varies from
classto class: (1) Peek. | give awriting assignment and
walk around the class, peeking over students' shoulders. |
talk to them on the spot about their writing and give each
student at least one pointer. In addition to observing how the
classis doing with the material, | can communicate with a
substantial number of students this way and provide
instantaneous and direct feedback. (2) Quiz. | am afan of
the one question, multiple choice item quiz. Even though |
do not count the results in the final grade, the application of
what students ought to be learning in terms of cognitive
sequencing provides a great opportunity for the students and
for me. It affords the professor a chance either to introduce
or review an area, to explain how to work through a
problem in practice, and to obtain feedback about how well
students understand an area of law. The students have the
chance to cement their learning, practice answering a test-

type question, and obtain instant feedback on what they
know and what they don’t know. (3) Ask. As| get older, |
am much more prone to ask a direct question, rather than
being circumspect. So | might ask small groups of students
before or after class, “how do you learn best?’ At the end of
aclass, | might ask students to write down, “what did you
learn in this class, if anything?’ and then have them talk
about it briefly in small groups.

Seve Friedland
Nova Southeastern University
Shepard Broad Law Center

Ask studentsto write for aminute, filling in a blank
such as“onething | don’'t understand is ;7 or “the
most important thing | learned today is 2
write the phrase on the board so students only need to write
whatever completes the phrase. It takes a very short timeto
read the student responses, and | get alot of information in
that short time.

Gail Hammer
Gonzaga University School of Law

CALL FOR PROPOSALS

The summer conference of the Institute for Law School Teaching
will be held June 8 and 9, 2007, at
Suffolk University Law School in Boston. It will consist primarily of a number
of simultaneous, one-hour workshops on a variety of topics. The conference will have
ageneral teaching theme and many possible topics will be appropriate for workshops.
Workshop presenters will receive free registration for the conference.

If you would like to present aworkshop, please send your proposals to:

Susan Bowen: P.O. Box 3528, Spokane, WA 99220-3528
sbowen @ awschool.gonzaga.edu

by December 31, 2006.

Please include a description of the specific method or methods you intend to use to present the
information
(e.g., lecture, small group discussion, Socratic dialogue, viewing film).
Proposals which include active methods of presentation will be favored.
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Organizing and Operating a Think-Tank
Charity asa Law School Experience

by Bob Whitman

T hree years ago | encountered a model of a home for
helping individualsin need that struck me as
especially workable and worthwhile. That model

homeisnow referred to asa PATH-type home: individually

owned, therapeutic homes for mental health and addiction
recovery. A uniquefeature of aPATH-type homeisthat,
once established, the home is able to operate without any
state or federal subsidies, because occupants of the homes
work and pay rent which supports the home' s upkeep.

The Need to Organize

While PATH-type homes have operated in Connecticut
for some time, there was no easy way for those in need, or
the professionals that helped them, to easily locate a home.
People Advocating Therapeutic Homes (PATH) was
organized as a hon-profit Connecticut corporation. It has
subsequently gained 501(c)(3) status, mainly through the
efforts of law students.

In order to provide easy accessto information, PATH
operates a statewide website: www.therapeutichomes.org.
The website showsthe inventory of PATH-type homesin
Connecticut, links to other helpful websites, and carries law
student papers dealing with zoning and other legal issues
that impede the growth and development of these homes. A
law student organization based at the University of Con-
necticut Law School, Law Students Supporting Path, has
been networking with other law schools, hoping to form a
nationwide, state-by-state linked group of websites to track
PATH-type homes availablein each state.

A Proposed Annual Law Student Writing Contest

PATH isalso creating an annual law student writing
contest to focus on existing legal issues and ways of
removing obstaclesto the development of PATH-type
homes. In Connecticut PATH has assisted home ownersin
challenging zoning restrictions and other legal issues
blocking PATH-type home devel opment. Law student
research has been most important in understanding present
law and the need for changes. Examples of law student work
can befound on the PATH website.

Advantages Gained from PATH-type Homes

PATH-type homes are seen as effective, long-term
recovery units providing stable and structured environments
for recovery. While each owner of aPATH-type home
establishes the rules for the home, occupants are often able
to stay at home indefinitely until they are secure in recovery
and can make arrangements to leave for other housing.
Because occupants of PATH-type homeswork and pay rent,
once a homeis established, no federal or state subsidies are
required to support the home. Studies have shown that

PATH-type homes present amost effective meansfor
fostering mental health and addiction recovery.

Law Students Can Play a L eading Role

Perhaps the most interesting feature of developing the
PATH organization has been the opportunity to allow law
studentsto be part of the team that created PATH, aswell as
to serve as active participants in the organization’ s ongoing
effortsto promote the idea of PATH-type homes. Incorpo-
rating PATH and obtaining its 501(c)(3) status waslargely
engineered by law students. Through PATH, they are ableto
gain satisfaction by helping to encourage recovery, and to
obtain practical legal experience. Many occupants of the
homes require law student assistance to work out legal
issues, and much of the research into PATH’ slegal issuesis
performed by law students.

PATH Operatesasa Think-Tank

In order to allow PATH to operate efficiently asan all-
volunteer organization and to avoid conflicts and insur-
mountabl e operational challenges, PATH was organized asa
“think-tank.” PATH does not own or operate any home. Y et,
it stands ready to help and support any would-be owner of a
PATH-type home. In cooperation with the state of Connecti-
cut Department of Mental Health and Addiction Services
(DMHAYS), the University of Connecticut Small Business
Development Corporation, and Connecticut Community for
Addiction Recovery (CCAR), PATH has been training
would-be owners of PATH-type homes. To helpin this
effort, PATH has also published a book, “Owning and
Operating a PATH-type Home for Mental Health and
Addiction Recovery.” Thisbook islargely alaw student
effort. PATH also encourages other departments at the
University of Connecticut to participate in plans for
research into mental health and addiction recovery. Hope-
fully, thiswill alow law studentsto act jointly with other
university students.

Thusfar, PATH has not been formally integrated into
the University of Connecticut Law School program, but this
could occur as the benefits of law students working for
PATH arerecognized.

PATH Representsa Model for Other Law Schools

At other interested law schools, PATH, or some other
worthwhile charity, might become the focus of alaw school
course or a school-wide effort. Law students are often eager
to serve the needs of the public, and organizing and operat-
ing a charitable organization can allow them to accomplish
this goal while interviewing clients, researching legal
issues, drafting legisation, etc.

Continued on page 13
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Think-Tank Charity

Continued from page 12

Conclusion

PATH hopes students at other law schoolswill joinin
itsefforts. For further information about PATH, please
contact: VirginiaLamb, President of PATH, at
valambwolf @aol.com. Law studentsfor PATH may be
contacted through: jon.sills@uconn.edu. For information on

the law student writing contest contact:
lewis.kurlantzick@uconn.edu.

Bob Whitman teaches at the University of Connecticut
School of Law, and can be contacted at
robert.whitman@uconn.edu.

Book Review of “l amaTree, | can Bend:
Adapting Your Communication Styleto
Better Suit Your Students Needs’

by San Cohen, Ed.D, PublishAmerica, Baltimore 2005

by Ronald Benton Brown

tan Cohen has a checkered past. His doctorateis
in psychology. He rose through the ranks in public

school education from teacher to school principal to
school superintendent. He was a professor of education.
Finally, heretired, but when he tired of retirement, he got
drawn into a second career—this onein medical education.
Asamedical school administrator he soon discovered that
medical professors needed to know what he had learned in
hisfirst career. His point in writing this monograph was to
improve the quality of medical education by sharing that
wealth of knowledge.

The examples make it abundantly clear that this book
was not written for law professors, but they should find it
easy to understand and a quick read. More important, they
will find it to be an important resource that reveals and
demystifies amajor obstacle to successful legal education:
all students are not the same.

Most of us have heard about the Myers-Briggsindica-
tors, but few of us have any practical way of using those
indicatorsin the educational process. Dr. Cohen provides
the way in the simplest possible terms, starting with a
method to identify the reader’ s teaching style: thinking,
feeling, sensing, or intuiting. He also provides his readers
with asimple method to identify students' learning styles.
Experience shows that students whose style matches that of
the teacher will feel more comfortable in that teacher’s
classes, learn more, and perform better on tests.

Dr. Cohen points out that everyone can adapt to the
different stylesto some degree, but it isfar easier for
teachersto do so than it isfor students. The teachers are the
trees, and they can and should bend when that will benefit
their students. If ateacher isworking one-on-one with a
student, then assessing and adapting to that one student
would be most effective. But when working with a class-
room full of students, it isimportant for the teacher to reach

as many students as possible by trying to have something
for each of them. Dr. Cohen gives simple, concrete ex-
amples of how to do this. By making subtle changes, a
professor may be able to connect with students who would
not be reached by the professor’s natural style. The book
contains examples of methods professors can use to recon-
cile differences between their styles and the different styles
of their students. These specific examples for practical
action make this book a reference to which a dedicated
teacher would go back time and time again.

The greatest value of the book for professorsisits
suitability for use as a checklist to review what oneis doing
in class. For example, if your teaching styleisthinking, then
you should regularly review thelist of things that a think-
ing-style teacher can do to reach students whose styleis
feeling, sensing, or intuiting. Without that regular review,
teachers will instinctively dlip back into the behaviors they
find most comfortable.

Dr. Cohen also includes a chapter on how important it
isfor administrators to recognize different styles and to
encourage faculty flexibility, rather than insist that teachers
styles match that of the administration. Excellencein
education can only be achieved if the teachers are supported
in their effortsto use avariety of stylesto reach al of their
students. The author also notes that the learning and
teaching styles of administrators, faculty, and staff will
influence their daily interactions. They will benefit if they
apply what they have learned in this book to improving their
professional relationships.

Ronald Benton Brown teached at Nova Southeastern
University, and can be reached at
brownr @nsu.law.nova.edu

THELAW TEACHER—13



Effective Advanced L egal Research Instruction

by M. Anne Salker

here is general agreement within the academic
legal community that it is a challenge to teach legal

research to law students. The challenge derives
from anumber of factors, including the aridity of the
subject, the number of different resources available, and the
difficulty of assessing research skills. Thislast isaparticular
problem in legal research courses because students tend to
share research when they have a common exercise, and it is
almost impossible for one person to assess the results of
research when each student has a different exercise. For all
these reasons and more, faculty members tend to shy away
from the subject, thus depriving it of champions and further
weakening its stature.

Asaresult, it is often challenging for law schools to
offer legal research instruction to all studentsin the first
year, and highly unusual to continue the instruction for all
students in the upper years. Even when research instruction
is offered after the first year, it isnormally structured asa
small seminar offered to a select group of interested
students. An oft-used alternative isto require amajor paper,
but this usually leaves the research process hidden.

Yetitisarguablethat al law students would derive
enormous benefit from continuing their instructionin legal
research in the upper years, especially because thereis one
major disadvantage to teaching legal research in the first
year. Legal research does not exist in avacuum; it is defined
by the nature of the legal puzzle being solved. However,
first-year students are still learning how to solve legal
puzzles and therefore most see legal research in avacuum.
Even such practice as they are able to attain through
assignments or essays in first-year subjectsis limited by
their lack of sophistication in approaching the legal issues
with which they are dealing. Most see legal research
instruction as a set of stepsto take or names of resources
they can use that should lead to “the answer,” rather than as
akey to awealth of material they can work with.

Inthisarticle, | describe what might be called an
experiment in compulsory advanced legal research that |
have been engaged in at the University of Calgary in
Alberta, Canada. By “advanced” | do not mean that the legal
research methodology the student is employing is particu-
larly advanced. Rather, the approach is advanced in that the
students' legal thought process has advanced to the point
where they are better able to use the existing resources. The
result isa course that, in my opinion, has gone along way
toward making the effective teaching of legal research in the
upper years a more achievable and palatable option for law
schoals.

University of Calgary Advanced L egal Research

| teach aone-credit, compulsory, advanced legal
research course during the students’ final term of law
school. It was originally conceived of asatool to assist our
students as they headed to graduation and their responsibili-
tiesas articling students. (All law students in Canada must

complete aone-year apprenticeship known as“articling”
with an experienced lawyer or firm, or with a court, before
taking their bar admission tests. This often requires a
significant amount of research work.) Many students who
had not written papers (and even those who had) were very
nervous about their legal research skills as they approached
graduation. Therefore, we thought it a good time to engage
them in the subject, since they had a natural concern about it.

However, as the course has been offered over the last
few years, we have found that many students actually wish
to completeit earlier in their law school career, in order to
take advantage of what it has to offer throughout law school.
Asaresult, | now alow students who are in their second
year to enter the class, and many have taken the opportunity
of doing so. Ultimately, my goal would beto alow them to
take the course during whatever term best suits them.

Structure of the Course
In this course the students learn their research skills by
engaging in aresearch project of their choice. They are
allowed to choose any topic they wish, or multiple topicsif
necessary to cover all the research processes they must learn
about. They are encouraged to use papers, memos, or
“moots’ they are doing for other courses or for law firms.
Thisincreases their interest in the research and reduces their
workload, allowing them to focus better on the research
methodology. Otherwise, they choose something they are
interested in or some work they have done in the past.
Their research is evaluated using a 100% critical
pathfinder. The critical pathfinder is a paper describing the
student’ s research development. In it they must provide
feedback on alist of resources and the types of research they
are given. For instance, these are the instructions students
are given in the critical pathfinder exercise in my course:
“Theresearch that you describe must include search-
ing out relevant material, accessing and reviewing the
material, and noting it up, in relation to the following:
1. Canadian case law using both
(a) the Canadian Abridgement and
(b) electronic sources (Quicklaw, Westlaw Law Source,
CanLlIl, plus Westlaw or LexisNexis);
2. Case law from another jurisdiction (electronic source
expected, but paper sources also acceptable);
3. Canadian statutory law using both
(a) paper sources and
(b) electronic sources (Quicklaw, Westlaw Law Source,
CanLlIl, plus Westlaw or LexisNexis);
4. Canadian regulatory law using both
(a) paper sources and
(b) electronic sources (Quicklaw, Westlaw Law Source,
CanLlIl, plus Westlaw or LexisNexis);
5. Statutory law from another jurisdiction (electronic
source expected, but paper sources also acceptable);

Continued on pagel5
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Resear ch I nstruction

Continued from page 14

6. Journal index (both paper and electronic);
7. Texts, Canadian Encyclopedic Digest, and other
secondary sources.”

The purpose of this processisto require the students to
explore an extensive list of resources, but in relation to
topics that they are otherwise responsible for or interested
in. Your list could include whatever legal research resources
are considered essential by your jurisdiction and law school.
The point isthat the student must show in their pathfinder
that they have used all these resources to perform the
functions mentioned.

Moreover, the student must do acritical analysis of
both the resources and their use of the resources; | tell them
that their pathfinder must include the following:

1. A statement of the issues that you are researching;

2. A plan showing what you wished to find, where you
planned to look, and what search terms you planned to
use (for search terms, exampl es showing success,
failure, and interesting issues will be sufficient);

3. A statement of how you used the resource, what you
found there, whether what you found was adequate, and
whether you modified your search as aresult (examples
from each resource will do—for search terms, examples
showing success, failure, and interesting issues will be
sufficient); proper citation is expected for resuilts;

4. A critical assessment of the various sources that you
used, including comparisons among the resources;

5. A statement of how you would approach it differently if
you wereto do it again.

The point here isto have the student describe their
research, or at least representative portions of it, and think
about it. Our experienceisthat after their first year of legal
research instruction, they have often fallen into the practice
of using one electronic resource exclusively and, moreover,
using keyword searches as their main method of accessing
material within that resource. Thisis not an efficient use of
most electronic resources and part of this processistrying to
break them of the habit by making them think about it, and
comparing what they get by using that method with what is
available through other methods. The results often surprise
them.

The major element of the course materialsisaguide to
doing legal research that sets out an approach and provides a
list of resources for doing the work. The research approach
starts with texts or alegal encyclopediaentry covering the
issue in order to refine the topic and also to find basic cases,
statutes, regulations, and articles that will be useful. Thelist
goes on to include finding and noting up cases, statutes and
regulations, and also gives some guidance for work within
another jurisdiction since the pathfinder does require some
basic research in another jurisdiction of their choice.

The classesin my course are entirely optional and
designed solely to support the work the students are doing in

their critical pathfinder. The students are expected to
experiment and learn how to research by working on their
critical pathfinder, not through the classes. However, |
always offer the following to assist or encourage them:

» A session (normally early on) either given by aresearch
lawyer from alarge firm, or based on what | have been
told by such lawyers, about what the firms are looking
for in research, about the kinds of templates they use
for their research, and about the fact that normally they
will not let their articling students and junior associates
even use most of the paid databases because of the
expense involved. This of course wakes the students up
to the fact that they need to know how to research using
something other than the one electronic database they
have become accustomed to;

e Library tours (over two-thirds of the students take
these, they are designed to show the students how to
use the materials, not just what the materials are);

 Vendor sessionswith all the major on-line paid data
bases;

 Sessions offered by our law library staff on various
free on-line resources;

A session on how to put together aresearch binder to
help keep track of their research;

A session on how to use electronic resourcesin a generic
sense, e.g., the features to look for, how to avoid
keyword searches and use noting up techniques instead,
and how to work with legislation on electronic databases.

I mark all of their critical pathfinders, most of which
are around twenty pages. Obviously, | am not an expert in
the fields most of them are researching, but that is not the
point. | am grading them on their use of the resources | have
assigned, and on their critical assessment of those resources
and their own work. The marking is not overwhelming
(though it does take awhile), and is often interesting.

The students offer many helpful suggestionsin their
pathfinders, and often appear to have gone through a
process of discovery about research in the course of doing
the exercise. The feedback | get from them is overwhelm-
ingly positive, and | hear little of the grumbling that | would
expect to hear in such a course.

In the end, the course has goals that are seen as valuable
by our students and it appears to be achieving those goals. |
hope that others can make use of it and provide me with
feedback on their efforts.

M. Anne Salker teaches at University of Calgary in
Calgary, Canada, and can bereached at
astalker @ucalgary.ca.
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Why do you teach?

e are interested in knowing why you teach. Pleasetell usyour story in 450 words or less. Send your story to the
Ingtitute at ilst@lawschool .gonzaga.edu.

Why | Teach

by Danne L. Johnson
I teach because | am ateacher, a student, and a believer in the textures of life.

I have spent most of my adult life teaching—teaching others about women, race, class, culture, syntax, working hard,
perseverance, and overcoming. These life lessons and experiences, which | continue to learn, are among my tools for the
classroom. These tools and my experience in legal practice enable me to contextualize legal education for al students.

Before joining the academy, | was an ad hoc teacher. Classes, in the form of talk shows, were held in the car, on the
subway, and in the kitchen. My listeners were friends and colleagues, and often strangers passing by my heated discus-
sions. My husband titled the broadcast “ Sisters with Views,” and the name has stuck. In addition to my “broadcasts,” |
supervised attorneys in the area of securities regulation. | was called upon to teach young attorneys history, writing,
organization, public speaking, and ethics, among other topics relevant to the practice of law at the U.S. Securities and
Exchange Commission. Asaresult, | have a practice-based view of teaching and learning.

| insert the discussion of alternative dispute resolution, drafting (including grammar), ethics, current events, and client
interviewing into my courses. These are tools which transcend the substantive law, and their use allows for distinctions to
be drawn between excellent and mediocre attorneys.

| approach legal education from a halistic point of
view, recognizing that legal theory and history are the Th e I— aw TeaCh er
underpinnings of the doctrines we teach, and that the Volume X1V, Number 1
. . . - The Law Teacher is published twice ayear by the
|nta'§ect|on of these topics with th? common use of the Institute for Law School Teaching. It provides aforum for
law, is the end result of our educational process. Students ideas for improving teaching and learning in law schools and
must be able to see the law from its foundation to its informs law teachers of the activities of the Institute.
ultimate use. Opinions expressed in The Law Teacher are those of the

individual authors. They are not necessarily the opinions of

it?
So what do | get out of it? | get to see the faces of the editors or of the Ingt tute.

students as they grasp the subtle nuances between doctrine

and practice. | learn and grow through each class. | get a Gail Har%rg-erEgri\;[jolfisz Bowen
warm feeling knowing that my students are prepared to get )
their cases before ajudge and to keep them there, or to use Director
L e Gail Hammer
the art of negotiation to avoid litigation. | look forward to _ )
the one or two students who come back from a summer Fou ”ge'r’p Eé;sector
experience and proudly report that, “1 had to teach them y )
civil procedure” or “1 had to explain that thisinstrument Program Coor dinator
oy . . Susan Bowen
was a security.” These students recognize that learning has ) )
taken place Advisory Committee
) . Charles Calleros (Arizona State)
| teach for fulfillment as ateacher, a student, and a R. Lawrence Dessem (Missouri-Columbia)
believer in the textures of life. Steve Friedland (Nova Southeastern)
Barbara Glesner Fines (UMKC)
Daniel Keating (Washington at St. Louis)
Joe Knight (Washington)
Larry Krieger (Florida State)
Danne L. Johnson teaches at Oklahoma City Univer- SE WG (GG T
. Sophie Sparrow (Franklin Pierce)
sity School of Law, and can be reached at Pavlette J. Williams (Tennessee)
djohnson@okcu.edu, or 405.208.5861. Laurie Zimet (Hastings)
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