














Using graded assignments: The benefits and burdens

By Katherine Pratt

rading is not fun. However, I recently decided that it
G might be worth some extra work to improve students’

preparation for class and to give them some feedback
before the final exam, so I began experimenting with using
graded assignments in my classes.

Although I have tried various methods to improve class
preparation, I decided that I needed to try something new last
spring when I taught the Basic Federal Tax class to first-year
students. As you can imagine, the first-year students
approached the tax class with much fear and loathing. In
addition, several large writing projects were due in Legal
Research and Writing during the term, so I was concerned
that many students would be absent (either physically or
mentally) when those project deadlines approached.

I wanted to prompt the students to prepare thoroughly for
class and to stay engaged throughout the term. In addition, I
wanted to provide them with some feedback before the final
exam, so that they would be less panic-stricken about the test.
I decided to have the students turn in homework assignments
which I would then grade and return to them.

During the first week of class, I announced that I would
adjust a student’s grade on the final exam a maximum of
one grade step up or down (for example, from a B to a B+)
based on the student’s class

know that I taught my students better as a result of receiving
feedback from them throughout the term.

In addition, using graded assignments fostered a good
student-teacher rapport. I admired the students for their
consistent and considerable efforts to master the material.
They appreciated the fact that I took the time to give them
feedback on their work.

Using graded assignments also improved class
participation. Having already attempted to answer an
assigned problem on their own, the students were quite
enthusiastic about solving the problem in class. Although
class participation improved overall, I especially noticed
increased participation by women in the class. Research
indicates that male students are more likely to speak in class
than female students, especially if the student is unsure of the
answer. Taunya Lovell Banks, Gender Bias in the
Classroom, 38 J. Legal Educ. 137, 141-43 (1988). Perhaps
having a prepared answer to the problem boosted the
confidence of the women students in my class, prompting
them to speak more often.

Requiring advance preparation of the problem also
encouraged the students to learn actively. They were forced
to learn the material as best they could on their own, in order
to answer the problem. This

participation, preparation, and
attendance. In order to evaluate
the students’ preparation, I
graded their answers to the
problems.

Usually, we teachers have little idea of
what goes on in the heads of most of our
students until the final exam.

active preparation allowed the
students to understand and
retain more of what went on in
class. Several students
remarked that Tax was

The students wrote out their
answers to the assigned problems, as if they were writing
exam answers. A day or two before we covered a given
problem in class, I collected the students’ answers to the
problem, graded them, and returned them before the class in
which we discussed the problem. The students prepared their
answers without knowing whether I would ask them to turn
them in on the day they were due. I asked the students to turn
in their answers about two-thirds of the time.

I evaluated the answers using a “no credit,” “check
minus,” “check,” or “check plus” standard. Using this
format, the grading was much quicker than exam grading,
although I did take time to write comments on papers when
they were warranted.

Not surprisingly, giving the students feedback seemed to
greatly facilitate their learning. The students’ attempts to
analyze statutes, regulations, cases, administrative
pronouncements, and policy considerations progressed
dramatically over the course of the term. At the end of the
semester, the students wrote terrific exams.

Although I had anticipated that the students would benefit
from receiving feedback throughout the term, I failed to
anticipate the benefit to me of reading the students’ answers
before we discussed a problem in class. Usually, we teachers
have little idea of what goes on in the heads of most of our
students until the final exam. For the most part, we are
forced to read the faces of our silent students, like tea leaves,
for signs that they either understand or are lost.

Although I have, in the past, thought that I was a pretty
good judge of the level of comprehension in a class, I will
never again trust my view of what is going on in my students’
heads unless I read what each one thinks. Reading the
students’ answers was an eye-opener, and frequently led me
to add material to my class notes that I never, ever, would
have thought to add without the feedback from students. I

surprisingly easy to review
because they had learned the material the first time they had
studied it.

In addition, requiring advance preparation of the problems
helped to mitigate any differences in intellectual ability in the
class. Some students no doubt had to work harder than other
students to prepare the answers before class, but by the time
we began to discuss a topic, everyone had achieved a basic
level of understanding of the topic at hand. Instead of feeling
as though I had to choose between boring some students or
proceeding too quickly for others, we all proceeded together
from a common starting point.

What are the potential drawbacks of using graded
problems, other than the obvious one of needing to write the
problems and grade the assignments? Using graded problems
raises certain ethical issues. If students may not work
together on the problems, how do you enforce that rule? Do
you treat violation of this rule as an instance of cheating? If
students are allowed to work together, how do you know that
an answer is a student’s own work? I allow my students to
discuss the problem in a group, but each student must
individually draft his or her own answer. Several students
told me that they had enjoyed discussing problems with a
group of students and had benefitted academically from the
experience.

Using graded assignments produced many more benefits
than I had anticipated. Although I share your distaste for
grading, in my view the benefits far outweigh the burden of
grading assignments.

Katherine Pratt is an assistant professor of law at Saint Louis
University School of Law. You may contact Professor Pratt at Saint
Louis University School of Law, 3700 Lindell Boulevard, St. Louis,
MO 63108, (314) 658-2766, FAX (314) 658-3966.
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continued from page 5

e. Explain which similarities or differences are most
important and why

f. Explain patterns or trends that emerge from an analysis
of the group of sources

4. Critical thinking about cases and statutes NN

Development of facility in recognizing and exploring:

a. Why the rule is x rather than y

b. Whether x is the best possible rule, or what would be a
better rule

c. What is the relationship among a group of rules

d. What purposes are accomplished by particular rules

e. What interests are reflected in particular rules

f. What ambiguity exists in a rule, and what are the
sources and consequences of that ambiguity

g. Whether the rule reflects an incorrect understanding of
facts or false assumptions about a situation

h. What is the history of a rule; in what context has it been
developed, and how has it changed over time

i. What is the economic impact of a rule

j- Does the rule have different impact on different groups
(e.g., consumers, families, sellers, buyers)

k. What is the impact of the background, experience,
social class, personality, sex, race, age, religion, marital
status, sexual preference, education, intellectual ability,
etc. of the decision maker (judge, lawyer, legislator,
etc.) and the parties or persons affected by the rule

5. Application of law T
Students need to learn how to take a set of facts, identify
the legal issues that are presented in those facts, identify the
relevant rules of law, and figure out what result would be
produced by applying the law to the facts. In each court
decision judges identify and apply the law to reach a result.
In class we use judicial decisions as models of analysis, and
the students are often asked to do their own analysis of
written problems assigned as homework and then discussed
in class.
a. Application of a statute to a set of facts
1) Overcome the foggy nauseous math-anxiety type of
feeling that so often accompanies first encounters
with statutes
2) Determine whether the statute applies at all or
whether it is binding or persuasive authority with
respect to the matter at hand and, if so, identify the
relevant section(s)
3) Understand the relationship of different provisions
in a statute
4) Read the statute word by word and identify the
questions that must be answered about the facts of
the problem
5) Distinguish the part of a statute that states a general
rule and the parts that state exceptions to the general
rule
6) Identify the relevant parts of any sources
(commentary, precedent, scholarship) that help to
understand what each word in the statute means and
what questions it suggests
7) Answer each question raised by the statute about the
facts of the problem
8) Use the statute to understand the logical sequence

between the answers to the various questions

9) Draw a conclusion from the sequence of answers to
the questions

10) Recognize questions asked by the statute that can be
answered in more than one way and follow through
first one analysis and then another
11) Recognize the purposes of the statute and assess
whether the analysis comports with its purpose
b. Application of a court decision to a new problem

This involves all the skills listed above and, in

addition, requires the students to:

1) Draw analogies, or make distinctions, between the
facts of a case and the facts of the problem

2) Construct arguments based on those comparisons or
contrasts.

c. Application of multiple sources of law

5a and 5b in this list look at what is required to

simply articulate the relationship between a case or

statute and a new problem. Another set of skills

involves doing the synthesis described in section 3

above for a problem-solving purpose. This would

involve the additional skills of:

1) Constructing arguments for one or more parties
based on the patterns identified in section 3

2) Determining the possible conclusions that might be
drawn from the application of multiple sources to the
problem

3) Evaluating which conclusion is most persuasive and
why

6. Sensitivity to ethical issues NN
a. Alertness to and ability to analyze ethical
considerations that are raised in judicial opinions
b. Recognition of ethical questions presented in the facts
of a case but not addressed in an opinion
c. Sensitivity to ethical questions and constraints on the
application of law to solve a problem

7. Problem-solving I

Essentially what lawyers do is solve problems by
determining what legal constraints or tools exist that relate to
the problem, integrating the legal and non-legal factors that
affect the problem, and developing some advice, an
argument, or a strategy. All of the above-listed skills are
building blocks, the purpose of which is to enable legal
problem-solving.

Lisa G. Lerman is an associate professor of law at The Catholic
University of America, The Columbus School of Law. This article is
based on an outline prepared for presentation at a meeting of the
Section on Legal Writing, Reasoning, and Research, at the Annual
Meeting of the Association of American Law Schools in San
Francisco in January 1993. Professor Lerman acknowledges advice
and assistance from Mary R. Falk, Lissa Griffin, J.P. Ogilvy, Philip
Schrag, Lucia Silecchia, and students in her fall 1992 Contracts
class. To obtain a fuller, written explanation of her teaching goals,
you may contact Professor Lerman at Columbus School of Law, The
Catholic University of America, 620 Michigan Ave., N.E.,
Washington, D. C., 20064, (202) 319-5140, FAX (202) 319-4459,
e-mail: lerman@cua.edu.
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Teaching legal analysis: An inventory of skills

By Lisa G. Lerman

and organized as if their only objective were to impart
“legal doctrine. In my Contracts class, the teaching of
substantive law is an important goal, but may be less
important than teaching the skills of legal analysis.
Over the last few years, I have moved toward a skills-
based approach to teaching Contracts. In part this reflects

Iﬁ t is unfortunate that our first-year courses are titled

teaching were as a full-time live-client clinician), and in
part it is a reaction to the apparent and expressed
educational needs of the students in my Contracts class.
Some students come into law school with intellectual
skills that enable them to 1éarn the complex skills of legal
analysis with little explicit guidance. Most students,
however, are better able to learn legal analysis and -
problem-solving if they are not only asked to do it, but
shown how and given opportunities to practlce each of the
component skills. :
This article contains an inventory of skills that are
necessary to do legal analysis. Thedevelopment of this -
inventory helped my teaching, because it required me to -
articulate more precisely what skills I want to work on
during class. This led me to focus more explicitly on skill
development, to allocate more time to discussions
focusing on skill development, and to talk with the
students about the skills that I was trying to teach them.
The students responded very positively to my increasing.

mapping 1 offered them.

My suggestion to other teachers is not to use my
inventory, but to make your own. The process of
examining one’s own teaching and identifying and

of another. If I have a clear idea of what I am trying to -
teach, and why I believe that my goals are worthwhile,
and let my students know what my goals are, they arein a
better position to leam effectively.- :

1. Prerequisites INE_—

1 begin with a list of skills which each of us possesses in
different degrees and all of which are necessary to do legal
analysis. Weakness in one or more of these areas could
present an obstacle to learning the skills of legal analysis.

a. Logical thinking

b. Organizing ideas

c. Oral expression (includes the ability to think and speak

simultaneously, requires self-confidence)

d. Writing (basic skills in exposition, grammar, spelling,
and punctuation)

e. Reading comprehension

. Listening, attentiveness

g. Formulating questions (identifying what one doesn’t
understand and articulating it)

h. Figuring out what is being taught and what will be
tested

1. Thoroughness and attention to detail

J. Judgment, common sense

—

my orientation as a clinical teacher (my first few yearsin

emphasis on Contracts as a “skills” course and to the road- '

refining one’s goals is more useful than adopting the goals

k. Note-taking (making a good record of class discussion
for future study)

Sensitivity to ethical dilemmas

Creativity, imagination

Ability to concentrate

Time management and planning (making and
implementing decisions about what to study and how
to study, and monitoring and adapting one’s study
plans as the semester goes on)

es 8~

2. Comprehension of law and facts

(presented in court decisions) I
a. Understanding facts
1) Understand what happened in a case or the facts of
a problem
a) Comprehend an unfamiliar context (e.g., disposal
of spent nuclear fuel)
b) Learn unfamiliar vocabulary
2) Understand the legal importance of facts to:
a) Distinguish those that are important from those
that are not _
b) Recognize ambiguities and omissions in a
statement of facts
b. Understanding a legal doctrine
1) Understand the scope of the category of rules of
which the doctrine is a part
2) Learn what are the sources of law in that category
a) How each source came into being
b) How much authority each source has
¢) The relationship between the sources
3) Understand the structure of the source of law in
which a particular doctrine appears
a) Recognize the parts of a rule
b) Understand the meaning of each part
¢) Understand the relationship of the parts
d) Distinguish the general rule from the exceptions
c. Understanding a judicial opinion
1) Discern how an opinion is structured and identify its
parts
2) Understand why and how the law and facts of other
cases are used
3) Understand why and how statutes are applied
4) Understand why and how secondary sources are
used
5) Understand the non-law factors that contributed to
the analysis
6) Understand why and how an opinion departs from
previous ones and how the departure is justified

3. Synthesis of multiple sources of law N

a. Explain the relationship between multiple sources of
law on a particular topic

b. Identify the concepts or elements that are common to
the various sources

c. Identify those concepts or elements that differ among
the various sources

d. If the synthesis is of case law, recognize these
similarities and differences as to both facts and law

Continued on page 6
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Using doctors to teach [aw Students m————

continued from page 3

Law and Medicine Seminar

The Law and Medicine Seminar is, on its face, a rather
ordinary, two-credit law school elective. Enrollment is
limited to twelve students in their final semester of law
school. Each studentis required

nature of surgery, as well as the high level of tension in an
operating room.
Finally, I take the students in small groups to the state

. medical examiner’s morgue to observe an autopsy. The

medical examiner selects cases of suspected homicide or
other particular interest to

to submit a paper for the
final grade. There is no final
examination.

However, our course is
unique in that it allows each

Mutual understanding and respect can
only benefit our patients and clients.

future lawyers. The students
usually approach the morgue
with some trepidation,
expecting to undergo a grisly
ordeal. They are frequently

student to share in the working

experiences of physicians. These field trips give my students an
appreciation of the practice of medicine that no amount of
reading or discussion could achieve.

One of our first field trips — not exciting, but essential to an
understanding of the practice of medicine — is an afternoon
each student spends in the Family Practice Clinic at UAMS
paired one-on-one witharesident. The law student accompanies
the resident, sitting in the room as the resident takes patient
histories, performs physical examinations, and prescribes
treatment. Of course, the Clinic obtains prior patient approval
of the law student’s presence. Between patient appointments,
students observe the physicians entering notes in patient records
and also converse informally with the doctor to whom they are
assigned. Each student then tours a hospital ward with the
resident on call.

Another field trip requires students to visit the UAMS
Gastroenterology Department for “morning rounds” and a
roundtable discussion, at which the director of the
department reviews cases with the attending physician, the
residents, the fellows, and medical students. Afterward, the
students observe an endoscopy procedure.

Students also spend a busy evening shift in the
Emergency Room at University Hospital. The students often
stay all night, and are sometimes pressed into service to help
hold down violent patients, to wheel gurneys, or to sop
blood. This experience gives students an appreciation for the
sometimes heroic nature of a physician’s work that no other
experience imparts.

Students also spend a morning in the operating room
observing surgery. After standing at surgeons’ sides during
operations, students typically emerge with a new
understanding of the technical and physically demanding

surprised by the clinical, non-
gruesome atmosphere that surrounds post-mortem
examinations.

Observation of an autopsy often is something of a
metaphysical experience. These visits usually stimulate
discussion, in and out of class, of the mystical nature of life,
of the overwhelmingly obvious absence of the spark of life in
corpses, of violence in society, and of the need to control the
availability of guns. To see death helps us appreciate life.

Conclusion

My interdisciplinary efforts are based on an abiding belief
that when lawyers and doctors have opportunities to meet
and share experiences in nonadversarial situations, greater
mutual understanding and respect usually results. Mutual
understanding and respect can only benefit our patients
and clients.

W. Dent Gitchel is a professor of law at the University of
Arkansas at Little Rock School of Law. Law teachers who are
interested in copies of the medical witness problem that Professor
Gitchel uses in his Trial Advocacy course may contact him at
University of Arkansas at Little Rock School of Law, 1201
McAlmont, Little Rock, AR 72202-5142, (501 ) 324-9437, FAX (501)
324-9433. For his exercise on examining forensic pathologists,
Professor Gitchel uses problem 101 in the problems volume of
Kenneth S. Broun & James H. Seckinger, Problems and Cases in
Trial Advocacy, Law School Edition (4th ed. 1990). For his Law
and Medicine Seminar, Professor Gitchel uses William J. Curran,
et al., Health Care Law, Forensic Science, and Public Policy
(4th ed. 1990).

LAWPROF is an Internet discussion list for legal
educators. The list’s moderator, Professor Edward P.
Richards of the Univeristy of Missouri at Kansas City,
describes it as “a forum for all with an interest in legal
education, rather than a list focused on technology.” Itis
‘open for discussion of all phases of legal education,
supplementing lists such as AI-LAW, which focuses on
computer applications.

The list is open to all law teachers at universities and

. professional schools. To subscribe, send an electronic mail
message to: ‘

listserv@chicagokent.kentlaw.edu
The body of the message should read:

New Internet forum for law teachers

SUBSCRIBE LAWPROF <your name and inétitution here>

After you subscribe, any message sent to the list will
be delivered directly to your electronic mail address.
Additional information, such as how to sign off or obtain a
list of subscribers, will be sent to you with confirmation of
your subscription.

The “listowner,” who handles the technical aspects of
list management, is David Kiefer, LEAP Programming
Director. You may contact him for technical assistance at
(312) 906-5303 or at dkiefer@mail kentlaw.edu.

Professor Richards can be reached at (816) 235-2370 or at
erichard@medlaw.win.net.
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Using doctors to teach law students

By W. Dent Gitchel

en years ago, I left private practice as a trial lawyer to
teach litigation-related courses such as Trial

Advocacy and Evidence at the University of
Arkansas at Little Rock School of Law. While I still teach
those courses, I have added a Law and Medicine Seminar to
my repertoire. [ utilize physicians as expert witnesses in
Trial Advocacy workshops to give my students an
opportunity to examine real doctors in a simulated courtroom
setting. My Law and Medicine students observe doctors at
work and spend time communicating one-on-one with
physicians.

The philosophical basis

The years I spent dealing with physicians as expert
witnesses in bodily injury and medical negligence cases have
given me some appreciation of the problems that physicians
and lawyers experience when forced to communicate with
each other. I have listened many times as lawyers attempted,
without success, to elicit technical information from medical
witnesses in a way that jurors could comprehend. Also, I
have experienced first-hand the difficulty lawyers and
physicians encounter when they are forced to converse across
the chasm that separates the two professions’ approaches to
solving problems.

Doctors and lawyers have

of the operational methods, the professional goals, and the
semantic peculiarities of one another’s professions.

Overview of our programs

Our law school is located in the same city as the
University of Arkansas for Medical Sciences (UAMS) and
the state medical examiner’s office. This proximity makes
frequent visits easy. The faculty and staff of UAMS, as well
as the state medical examiner and his staff, have offered
their unreserved cooperation and encouragement in our
efforts.

Both the Trial Advocacy and Law and Medicine courses
lend themselves well to using physicians to teach law
students. The Law and Medicine Seminar is unique in the
extent to which law students are allowed to participate on the
job with members of the medical profession. The doctors
cooperate enthusiastically. They seem to feel that the
experience is as beneficial to them as it is to the law
students.

Trial Advocacy
Our interdisciplinary efforts began when I telephoned the

chairs of the Pathology and Psychiatry Departments at
UAMS, seeking physicians

trouble communicating. Each
profession speaks its own
peculiar dialect. Doctors and
lawyers have different objec-
tives. More significantly, the
members of each profession are
trained to approach problems

Despite these difficulties, doctors and
lawyers are frequently thrown together in
a courtroom, where it is critical that they

overcome their inability to communicate...

to role-play expert witnesses
in Trial Advocacy
workshops. Much to my
surprise, several residents
and even some staff
physicians volunteered.

For a couple of years I

indifferent ways. The physician
seeking to diagnose and cure a
patient’s illness has no use for an adversary system of problem-
solving. The physician seeks data empirically and adopts no
preconcieved, desired diagnosis or treatment regime. The
physician rejects no fact because that fact does not support a
desired diagnosis. On the other hand, the lawyer-advocate
always has a predetermined goal — the client’s victory. The
lawyer utilizes facts that support that result and rejects facts that
do not.

The situation is complicated by the fact that lawyers and
doctors often simply do not like each other. Many physicians
believe that most of the problems with America’s health care
system can be attributed to lawyers who file frivolous suits
against doctors. Conversely, some lawyers see physicians as
overpaid, self-indulgent egotists, and virtually all lawyers
agree that injured patients should have recourse against
physicians’ negligent blunders.

Despite these difficulties, doctors and lawyers are
frequently thrown together in a courtroom, where it is critical
that they overcome their inability to communicate and set
aside their mutual aversion in order to convey vital
information to a jury. One of the basic premises of my
efforts to foster interaction between my students and
practicing physicians is that medical evidence will be more
effective — and further the goal of achieving fairer trial
decisions — if the lawyers who ask the questions and the
doctors who answer them have some elemental appreciation

continued that system of
recruiting volunteer
witnesses each year.

One day, the residency director in the Family Practice
Department contacted me and suggested that UAMS require
every Family Practice resident to participate as an expert
witness in a Trial Advocacy workshop. This was music to
my ears. I collaborated with a couple of UAMS physicians
to develop a problem based on an actual patient’s medical
records. Since that day seven years ago, every Trial
Advocacy workshop group has devoted a three-hour session
to examining a “treating physician” in a mock bodily injury
suit. The residents approach the experience eagerly, because
they know it prepares them for the day when they will be
called upon to serve as expert witnesses in real cases. These
same residents later have an opportunity to show my Law
and Medicine seminar students how they work in their
natural habitat.

The next major step was when the director of Clinical
Pathology Laboratories, a physician who has often testified
as an expert witness, agreed to deliver a lecture to my Trial
Advocacy class. After the lecture, he agreed to furnish
pathology residents and staff physicians each year to testify
as pathologists in Trial Advocacy workshops. He has
continued to lecture to each Trial Advocacy class, and we
have devoted one workshop session to the examination of
forensic pathologists.

Continued on page 4
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